No. 14 


——— 
$$ 


ited him 
water for 
O., Tex., 


2.—An in. 
ents ofa 
hould be 
ce is sub- 
roneous, 
OWLES ¥, 


ession.— 
} to sella 
ing it as 
e vendee 
ney, one 
is subse- 
eficiency 
ears that 
1) not re- 
y paying 
ard of re- 
t vendor, 
374, 


of Sale.— 
yntract of 
the pur. 
vest title 
rize a de 
nveyance 
ull. The 
both par 
. 1006. 


—Persons 
purposes, 
» implied 
' the pas- 
el of such 
T WATER 
_ W. Rep. 


1.—Under 
)my wile 
ing there- 
th it goes 
. estate in 
ap. 94. 


Title.—A 
eal estate 
ecifically, 
» end ofa 
children, 
vision, or 
ye equally 
ove men- 
1d only to 
ander the 
3 and be 
ate in the 
ersonalty 
estator.— 


e under 
apable of 
, 66 N. W. 


ecedent’s 
ator ona 
hat it was 
‘tate, at & 
ort of his 
y that he 
ed he was 
rule pro 
ions with 
4 equally 
»v. DUNS, 


Vou. 42 


CENTRAL LAW JOURNAL. 


299 








~ Central Law Journal. 


ST. LOUIS, MO., APRIL 10, 1896. 














The question arose recently before the 
United States District Court of California, in 
Re Wong Kim Ark whether a person born with- 
inthe United States, whose father and mother 
were both persons of Chinese descent, and sub- 
jects of the emperor of China, but at the time 
of the birth were both domiciled residents of 
the United States, is a citizen, within the mean- 
ing of that part of the fourteenth amendment 
of the constitution which provides that ‘‘all 
persons born or naturalized in the United 
States, and subject to the jurisdiction thereof, 
are citizens of the United States and ofthe 
State wherein they reside.’’ On the part of 
those denying citizenship, under such circum- 
stances, it was contended with much reason- 
ing and plausibility that the doctrine of in- 
ternational law as to citizenship exists in 
the United States, and not that of the com- 
mon law; that the citizenship clause of the 
fourteenth amendment is in consonance with 
the international rule, and should be so in- 
terpreted ; and that, therefore, birth within 
the United States does not confer the right of 
citizenship. Onthe part of the United States 
itwas maintained that the words ‘‘subject to 
the jurisdiction thereof,’’ mean subject tothe 
political jurisdiction of the United States; 
that is to say, tha‘ the petitioner in the case, 
though born within the United States, was 
not born subject to the political jurisdiction 
of the general government, for the reason 
that his father and mother were and are 
Chinese subjects, and that, according to the 
tule of international law, the political status 
ofthe child follows that of the father, and 
that of the mother when the child is il- 
legitimate. It was urged, therefore, that the 
mere fact of birth in this country does not, 
ipso facto, confer any right of citizenship. 
The position contended for assumes, practi- 
tally, that the provision of the fourteenth 
smendment under consideration intended to 
follow and adopt the rule of international 
law, citing in support thereof the remarks 
of Mr. Justice Story in Shanks v. Dupont, 3 
Pet. 243, to the effect that ‘political rights do 
tot stand upon the mere doctrines of munic- 
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ipal law, applicable to ordinary transactions, 
but stand upon the more general principle of 
the law of nations.’’ It was contended further 
that the common-law doctrine does not gov- 
ern the determination of the question of citi- 
zenship, for the reason that there is no com 
mon law proper of the United States; citing 
Wheaton v. Peters, 8 Pet. 658; Kendall v. U. 
S., 12 Pet. 524; Lorman v. Clarke, 2 Mc- 
Lean, 568; U.S. v. New Bedford Bridge, 
1 Woodb. & M. 401, People v. Folsom, 5 
Cal. 373; In re Barry, 42 Fed. Rep. 113. 
Finally it was maintained that the United 
States Supreme Court, in interpreting the 
first clause of the fourteenth amendment, now 
in question, in the Slaughterhouse Cases, 16 
Wall. 36, adopted, to all intents and pur- 
poses, the rule of international law when it 
said, through Mr. Justice Miller, that ‘‘the 
phrase ‘subject to its jurisdiction’ was in- 
tended to exclude from its operation children 
of ministers, consuls, and citizens or subjects 
of foreign States born within the United 
States.’’ On the other hand, counsel for the 
petitioner contended that what the supreme 
court said in the Slaughterhouse Cases is 
but mere dictum, and that, outside of a few 
scattered observations of this character, that 
tribunal has never directly passed upon the 
question presented for decision in this mat- 
ter, viz: whether a person born in this coun- 
try of foreign parents is a citizen. The claim 
was also made on behalf of the petitioner 
that the question had been adjudicated, fav- 
orably to him, in twocases in that circuit, 
viz: In re Look Tin Sing, 10 Sawy. 358; 
Gee Fook Sing v. U. S., 49 Fed. Rep. 146. 
Attention [was also called to the case of 
Lynch v. Clarke, 1 Sand. Ch. 583, decided 
in 1844. 

After an exhaustive consideration of the 
questions involved and the cases cited, the 
court held that the petitioner was a citizen of 
the United States within the meaning of the 
constitution. This conclusion was thought to 
be in accord with the cases above noted here- 
tofore decided in that circuit and was not in 
substance opposed by the decision of the su- 
preme court in the Slaughterhouse Cases. 

Counsel for the United States in this case, 
argued with much force against the 
common-law rule and _ its recognition, 
as being illogical, and likely to lead 
to perplexing, and perhaps serious, in- 
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ternational conflicts, if followed in all 
cases. But these observations are, obviously, 
as the court here says, addressed to the pol- 
icy of the rule, and not to its interpretation. 
The doctrine of the law of nations, that the 
child follows the nationality of the parents, 
and that citizenship does not depend upen 
mere accidental place of birth, is undoubtedly 
more logical, reasonable, and satisfactory, 
but this consideration will not justify a 
court in declaring it to be the law against 
controlling judicial authority. It may be 
that the executive departments of the gov- 
ernment are at liberty to follow this interna- 
tional rule in dealing with questions of citi- 
zenship which arise between this and other 
countries, but that fact does not establish 
the law for the courts in dealing with persons 
within our own territory. 








NOTES OF RECENT DECISIONS. 


FEepeRAL OrrensE—PostaLt Laws—MaiIt- 
NG OspsceNnE Mattrer.—The Supreme Court 
of the United States decide, in Rosen v. United 
States, that the constitutional right of the de- 
fendant to be informed of the nature and 
cause of the accusation against him, entitles 
him to insist at the outset, by demurrer or by 
motion to quash, and after verdict by motion 
in arrest of judgment, that the indictment 
shall apprise him of the crime charged with 
such reasonable certainty that he can make 
his defense and protect himself after judg- 
ment against another prosecution for the 
same offense ; that this right is not infringed 
by the omission from the indictment of inde- 
cent and obscene matter alleged, which is not 
proper to be considered upon the records of 
the courts, provided the crime charged, how- 
ever general the language used, is so de- 
scribed as reasonably to inform the accused 
of the nature of the charge sought to be es- 
tablished against him; and that in such case 
the accused may apply to the court before the 
trial is entered upon for a bill of particulars, 
showing what parts of the paper would be re- 
lied on by the prosecution as being obscene, 
lewd and lascivious, which motion will be 
granted or refused, as the court, in the exer- 
cise of sound, legal discretion, may find nec- 
essary to the ends of justice. In this case, 
the indictment sufficiently informed the ac- 





cused of the nature and cause of the accy. 
sation against him. The inquiry under the 
statute is, whether the paper charged to haye 
been obscene, lewd, etc., was, in fact, of 
that character, and if it was of that charac. 
ter, and was deposited in the mail by one 
who knew, or had notice at the time, of its 
contents, the offense is complete, although 
the defendant himself did not regard the 
paper as one that the statute forbade to be 
carried in the mails. The fact thatthe paper 
alleged to have been mailed was sent in re- 
sponse to a decoy letter, is no defense to an 
indictment for mailing such prohibited pub- 
lications. It was competent for the court 
below in its discretion, and even if it had been 
inclined to regard the paper as obscene, lewd 
and lascivious, to submit to the jury the gen- 
eral question of the nature of the paper, ac 
companied by instructions indicating the 
principles or rules by which they should be 
guided in determining what was an obscene, 
lewd or lascivious paper within the contem- 
plation of the statute, under which the indict 
ment was framed. 





CaRRIERS OF PassENGERS — FAILURE 10 
Suppty Trams — Exemprary Damaces.—In 
Hansley v. Jamesville & W. R. R. Co., 23 
S. E. Rep. 443, decided by the Supreme 
Court of North Carolina, it was held that ex- 
emplary damages will not be awarded against 
a railway company because, when by reason 
of a breaking down of a defective engine, it 
failed to carry a passenger to whom it had 
sold an excursion ticket back to his starting 
point, though the company’s equipments 
were inadequate, as the passenger’s action is 
ex contractu and not in tort, no personal it- 
jury or indignity being inflicted on him 
Clark, J., dissented in a vigorous opinion. 





CriminaL Law—Vor1p Jupement—CoLLat 
ERAL ArTack — Excessive SENTENCE.—Tle 
Supreme Court of Louisiana decide in State 
v. Klock, that if a judgment is void it may 
be assailed collaterally, but if the error is notof 
such a character as to render it absolutely void, 
the defendant cannot be relieved on the wit 
of habeas corpus. They say also that the pre 
vailing rule is that a whole sentence is not i- 
legal and void because of an excess, and that 
where the period of imprisonment is 3 sep® 
rate portion of a sentence, complete in itself, 
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the defendant is not entitled to discharge on 
habeas corpus. The court says: 


The court, in the case of State of Louisiana v. Numa 
Dudoussat, entered judgment upon the verdict, con- 
demning him to imprisonment in the State peniten- 
tiary, at hard labor for three years. On appeal to this 
eourt the sentence and judgment were affirmed. 17 
South. Rep. 685. Under the statute the penalty is im- 
prisonment at hard labor during a period of not less 
than one year and not more than five years, anda fine 
of not less than $50 and not more than $5,000. The 
complaint of the relator is that the error of the trial 
judge, in not having imposed a fine as part of the sen- 
tence, vitiates the proceedings of both the trial and 
and appellate courts, and makes them void ab initio. 


He prays for the writ of habeas corpus, that nullity | 


be pronounced, and that he be released from custody. 

Three propositions suggest themselves, for the pur- 
pose of the discussion, as covering the principles which 
concern us here: (1) That the whole sentence is not 
yoid because of an excess; that itis invalid only as to 
the excess. (2) That, if the sentence is below the 
ninimum, it is not a good ground, in se, for releasing 
the prisoner on a habeas corpus. (3) That if the 
period of imprisonment is a separate portion of the 
sentence, complete in itself, and valid, the prisoner is 
not entitled to discharge on habeas corpus. 

The first proposition is supported by the decision 
in U. S. v. Pridgeon, 153 U. 8. 48, 63, 14 Sup. Ct. Rep. 
146. Inthe cited case the defendant applied to be 
discharged from custody because the sentence im- 
posed was beyond the power and jurisdiction of the 
court and therefore void. The imposition of the sen- 
tence was in excess of what the law permits, and, 
none the less, the court held that the sentence was 
legal, so far as the power of the court extended, and 
was only illegal as to the excess. The decision re- 
ceived the unanimous approval of all the members of 
that exalted tribunal; citing approvingly a number of 
itsown decisions, as well as decisions of appellate 
courts of a number of States. In another case (Jn re 
Swan, 150 U. S. 637, 653, 14 Sup. Ct. Rep. 225), that 
court held, even if the court had exceeded its author- 
ity, yet the prisoner could not be discharged on 
habeas corpus until he had served the sentence it was 
within the power of the court to impose. The relator 
relies upon Ex parte Lange, 18 Wall. 163, to which 
ourattention was directed. In that case it is an- 
nounced that “the error of the court in imposing the 
two punishments mentioned in the statute, when it 
had only the alternative of one of them, did not make 
the judgment wholly void.” The punishment, under 
the statute, was imprisonment for not more than one 
year, or a fine of not less ‘‘than ten dollars, nor more 
than two hundred dollars.” The judge sentenced 
Lange, under the conviction, to one year’s imprison- 
Ment, and to pay $200 fine. The defendant paid the 
fine, and filed a petition praying for a writ of habeas 
corpus. The judgment of the court had been rendered 
and carried into execution; yet an attempt was made 
(by the court on habeas corpus) to vacate the judg- 
Ment,and render another for one year’s imprison- 
Ment in compliance with the terms of the statute. 
The defendant had been punished. The supreme 
Court applied the principle of law, on the application 
for habeas corpus, that no one can be twice punished 
forthe same crime at the same time, and announced, 
it substance, that a defendant is not entitled to a dis- 
charge where a portion of the sentence is legal, but 
that the court cannot, even during the term, amend a 
sentence which has been executed in part without in- 








vading the right of an accused not to be twice vexed 
or punished for the same offense. There is con- 
siderable distinction between a void judgment, appar- 
ent on an application for a writ of habeas corpus 
and those judgments which are void in a direct 
proceeding instituted for the purpose of vacating 
them, setting them aside, vr reversing them. A void 
judgment is as nothing. Upon this subject, Mr. Jus- 
tice Miller, speaking for the court, said: ‘An im- 
prisonment under a judgment cannot be unlawful un- 
less the judgment is an absolute nullity, and it is not 
a nullity if the court has general jurisdiction of the 
subject, although it should be erroneous.” Jn re 
Coy, 127 U. S. 781-757, 8 Sup. Ct. Rep. 1263. Here the 
court had general jurisdiction of the subject. By the 
same court (Jn re Swan, 150 U. S. 637, 14 Sup. Ct. Rep. 
225), it was stated, ifthe udgment was in excess, yet 
the defendant cannot be discharged on habeas corpus 
until he has served the sentence within the power of 
the court to impose. Jn re Graham, 138 U. S. 461-463, 
11 Sup. Ct. Rep. 368, Justice Field said, in regard to a 
similar question, the 'defendant was condemned to 
serve in excess of the time presented; that the pris- 
oner should not have been sentenced, as he was, for a 
time exceeding 10 years. ‘*When the ten years have 
expired, it is probable the court will order the pris- 
soner’s discharge, but until then he has no right to ask 
the annulment of the entire judgment.” In Ex parte 
Van Hagan, 25 Ohio St. 426, 432, the supreme court of 
that State held: “The punishment inflicted by the 
sentence in excess of that prescribed by the law in 
force was erroneous and voidable, but not absolutely 
void. ‘The excess can be held void and disregarded.” 
People v. Baker, 89 N. Y. 460. In California a defend- 
ant had been sentenced to serve three years. The 
law’s limit was six months. He was discharged 
at the end of the six months on an application 
for habeas corpus. Ex parte Bulger, 60 Cal. 
438. In Texas it was decided a prisoner held in cus- 
tody under judicial proceedings not void cannot ob- 
tain relief by habeas corpus. Ex parte Boland, 11 
Tex. App. 159. Our immediate predecessors, in State 
v. Brannon, 34 La. Ann. 942, held on appeal that the 
whole sentence is not illegal and void because of the 
excess, and amended the judgment by decreeing it 
invalid only as to the excess, and the remaining sen- 
tence was decreed valid. 

The authorities to which we have referred hereto- 
fore relate to penalties above the maximum. The er- 
ror in those cases, if not corrected, would be preju- 
dicial. Here the question relates to a sentence below 
the minimum, and the error, if not corrected, would 
not be prejudicial. It is an error really in defend- 
ant’s favor, and is not to be viewed in the same light 
asthe former. In Barada vy. State, 13 Mo. 94-96,—not 
on application for habeas corpus, but on writ of er- 
ror,—the court did not annul the séntence, imposing 
a fine less than the minimum limit, onthe ground 
that it was not an injury to the defendants or to their 
prejudice. In Tennessee, again, on appeal in error, 
the holding that a party cannot assign for error that 
which is for his own advantage applies as well to 
criminal as to civil proceedings. The complaint was 
that his term of confinement was less than the mini- 
mum of the statute; that, instead of two years, it 
should have been three years. ‘I'he error, it was held, 
was only formal. Wattingham v. State, 5 Sneed, 64, 
65. It will be observed that in these last cases, hav- 
ing bearing here, the question came up on writ of er- 
ror. We express no opinion, as there is no necessity, 
in regard to the correctness or incorrectness of thus 
holding at such a period of the case. We only cite 
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them as authority in support of the position that a 
party, on application for habeas corpus, has nothing 
to complain of upon the ground of deficiency in the 
punishment imposed. This court sustained that view 
in State v. Evans, 23 La. Ann. 525, and held that a 
judgment will not be reversed on appeal, though the 
judge a quo assessed a smaller fine onthe accused 
than he was authorized. The interpretation was in 
favor with Mr. Bishop, as we read his work on Crim- 
inal Law (volume 1, p. 981). Mr. Church, on Habeas 
Corpus, says: ‘“‘Where the sentence can be so di- 
vided, the invalid part may be disregarded, and the 
prisoner ought not to be discharged in habeas corpus 
until he has served out the valid portion of the sen- 
tence.”’ Paragraph 353. The right on appeal is not 
limited as it is on an application for a writ of habeas 


corpus. The same court, without inconsistency, may | 


on appeal remand a case on the ground here, for fur- 
ther proceeding, and might decline to release a pris- 
oner On application for a writ of habeas corpus. Of 
the many cases we have examined, we have not, as 
we read them, found an authority sustaining the ap- 
plication here made. In case of a writ of error to the 
district court of the United States, the circuit court 
held that any variation either in character or extent 
of the punishment avoids the judgment. Woodruff 
v. U. S., 58 Fed. Rep. 766-768. In habeas corpus pro- 
ceedings, a distinction is observed. We quote from 
the first decision before cited, 7. e., the Pridgeon Case: 
‘ In other words, the sound rule is that a sentence is 
legal so far as it is within the provisions of the law, 
and the jurisdiction of the court over the person and 
the offense, and only avoid as to the excess, when such 
excess is separable, and may be dealt without disturb- 
ing the valid portion of the sentence. Many well-con- 
sidered authorities in England, as well as in this 
country, hold that, where there is jurisdiction of the 
person and of the offense, the excess inthe sentense 
of the court beyond the provisions of law is only void- 
avle in proceeding upon writ oferror.” (The italics 
are ours.) The court, in that case, cites in support 
of the principle announced. Ex parte Lange, 18 Wall. 
163; Sennott’s Case, 146 Mass. 489-493, 16 N. E. Rep. 
448; People v. Kelly, 97 N. Y. 212; People v. Liscomb, 
60 N. Y. 559; People v. Jacobs, 66 N. Y.8; Ex parte 
Shaw, 7 Ohio St. 81; Ex parte Van Hagan, 25 Ohio St. 
426; In re Graham, 74 Wis. 450,48 N. W. Rep. 148; 
Elsner vy. Shrigley, 80 Iowa, 30, 45 N. W. Rep. 393; Ex 
parte Max, 44 Cal. 579. 








BOOKS OF ACCOUNT AS EVIDENCE. 


By provision of the common law, entries 
which had been made in the usual and ordi- 
nary course of business, by a person whose 
duty it was to make them, were admissible in 
evidence, for the reason that, having been 
made during the usual and ordinary routine 
of business transactions, they had become 
established as a part of the res geste. The 
principle involved has been generally re- 
spected in all of the United States, although 
special limitations and restrictions have been 
imposed and adopted in certain instances as 
matters of precaution and against undue ad- 








vantage and fraud. It has very frequently 
become a serious question to determine what 
books answer the legal requirements of books 
of account. Every book which a perso, 
keeps containing a charge or memorandum, 
is by no means such a book of account, ep. 
titled to be admitted in evidence of the facts 
therein contained. For instance, it has been 
well and repeatedly hela that a book of ag 
count cannot be used as a witness of money 
lent. In avery early case decided by the 
New York court of appeals, which has not 
been changed or modified by subsequent ad- 
judication, it was held that the private entry 
of the party in his favor is not available to 
sustain a charge for cash lent, but only those 
entries which are made in the regular and 
usual course of business.! The account of- 
fered in evidence showed a long list of items 
composed of charges for articles of merchan- 
dise, excepting two items specifying a cash 
loan. Clearly, then, loans had not been made 
in the usual and ordinary routine of business, 
as prescribed by the law ; and the court prop- 
erly held that the book containing the charges 
was not admissible in evidence. The same 
rule has been elsewhere followed. A pay- 
ment or loaning of money must come within 
the ordinary business of the party who offers 
his books to prove them. Neither can small 
sums of cash be proved by this means.’ To 
entitle books of account to be properly ad- 
missible in evidence, it is necessary to show 
that there has been a delivery of all or of 
some part of the articles for which charge 
has been made, that the books are the at 
count books of the party who makes the 
claim under them, and that they clearly ex- 
hibit honest and fair accounts, which fact 
must be evidenced by the testimony of per 
sons who have had dealings and settlements 
with the party in whose favor the books are 
invoked. Provided these restrictions are ob- 
served, books of account may rise to the dig- 
nity of evidence and be allowed to speak in 
favor of the person who claims that his inter 
ests are established by them. The charges 
should be original entries contemporaneous, 
or as nearly so as is usual; prices should be 
stated and appear in the course of business, 
not on the last page of a book with blank 

1 Low v. Payne, 4 N. Y. 247; Case vy. Potter, § 


Johns, 211. 
2 Veiths v. Hagge, 8 Iowa, 163; Lyman ¥. Betchtle, 


55 Iowa, 437. 
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Jeaves intervening between it and other ac- 
gounts, but dated at the same time as they.* 
But the entry need not be made on the same 
day, and it has even been held that an entry 
made of two or three days’ service at one 
time was properand competent.‘ This rule, 
however, is not unchallenged and in Missouri 
ithas been lately held that in order to render 
an account book legitimate evidence, it must 
be proved that the entries therein were made 
at the times of the transactions to which they 
respectively refer.° 

Where the plaintiffs had clerks, the books 
were not considered his general books of 
daily account, and where the charges were 
for something done under a supposed special 
contract, but which afterwards became a 
matter of account by operation of law in con- 
sequence of a rescission of the contract, 
check-rolls to show the number of days men 
employed by plaintiff had worked, were held 
inadmissible as books of account.® Plaintiffs’ 


books will not be excluded on the, ground 
that noclerk was kept during the time of the 
dealings, where plaintiffs testified that during 
such time a regular clerk was not kept but 


sometimes persons were employed to help 
them for a short time, and other persons were 
ilo employed to assist temporarily in posting 
the books, and that all entries by others were 
made under plaintiffs’ supervision in their 
presence and at their suggestion, although, 
they stated, that they could not say that they 
were always present when the charges in the 
books were made, or that they gave directions 
is to every charge.” However, not every 
tatry made even in the ordinary and usual 
course of business, is admissible as evidence. 
This exception is quite fully referred to in a 
late case in Arkansas, where the testimony 
showed that certain entries had been made in 
the usual business routine, but by an absent 
person whose place of residence was unknown. 
There being no proof that the maker of the 
entries could not be found, the court held 
that the books were inadmissible.® It is also 
tobe here observed thatit has never been the 
Policy of the courts to enlarge the operations 


* Wilson v. Wilson, 6 N. J. L. 95; Hagaman v. Case, 
{N. J. L. 370. 

* Bay v. Cook, 22 N. J. L. 343. 

5 Martin y. Nicholas, 54 Mo. App. 594. 

* Merril y. I. R. Co., 16 Wend. (N. Y.) 587. 

" Atwood v. Barney, 29 N. Y. S. 810. 

§St. Louis, I. M. &S. Ry. Co. v. Henderson (Ark.), 
18. W. Rep. 878. 





of the rule permitting the introduction of this 
class of evidence. Neither inference nor 
latitude is allowed to enable the party to 
prove by abook of account facts which should 
legally be shown by other, better and more 
satisfactory evidence. The rule admitting 
account books of a party in his own favor in 
any case was a departure from the ordinary 
rules of evidence. It was founded upon a 
supposed necessity, and was intended for 
cases of small traders who kept no clerks, and 
was confined to transactions in the ordinary 
course of buying and selling or the rendition 
of services. In these cases some protection 
against fraudulent entries is afforded in the 
publicity, which, to a greater or less extent, 
attends the manual transfer of tangible arti- 
cles of property, on the rendition of services 
and the knowledge which third persons may 
have of the transactions to which the entries 
relate.” It is not competent to show that a 
person is a stockholder in a corporation by of- 
fering in evidence entries in a cash book 
showing certain payments of assessments.!° 
Entries made in the books of a firm, showing 
the ownership of stock deposited with it upon 
which it had borrowed money made after its 
assignment for the benefit of creditors, are 
not competent in evidence as admissions 
against interest. In an action, by the ad- 
ministrator of the owner of the stock against 
the assignee and pledgee, to recover the 
balance of the proceeds of a sale thereof, af- 
ter payment of the loan, the person who made 
the entries was alive and testified that he knew 
nothing about them except that they were 
copied by him directly, or called off to him 
from memoranda.'"' The legal requirements 
for the admission of secondary evidence were 
not fulfilled. In an action by an administra- 
tor to enforce a mechanic’s lien, defendant 
offered in evidence decedent’s declarations 
that the debt had been paid. Plaintiff then 
produced decedent’s account book contain- 
ing an entry of payment of another account, 
which account plaintiff had alleged had been 
referred to by decedent in his declarations. 
The court held, that the entry was merely a 
declaration of the deceased, and that there- 
fore, the books could not be properly ad- 
mitted.” A further condition imposed before 


9 Smith v. Rentz, 131 N. Y. 169. 

10 Glenn v. Leggett, 47 Fed. Rep. 472. 

11 Powers v. Sarin, 28 Abb. N. C. 463. 

12 Bowers v. Overfield, 10 Pa. Co. Ct. R. 273. 
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books of account or written memoranda can 
be received in evidence, is, that it must 
affirmatively appear that the witnesses cannot 
speak from memory without the aid of the 
written statement. Itis as an auxiliary to, 
and not as a substitute for, the oral testimony 
of the witnesses that the writing is admissible. 


It is the duty of the court, in all such cases, . 


before receiving the memorandum in evidence, 
to insist that it appear that the writing was 
made not only at or about the time of 
the transaction to which it relates, or that 
its accuracy is duly certified by the oath of 
the witnesses, but also that there exists a 
necessity for its introduction on account of 
the inability of the witnesses to recollect the 
facts." Therefore, where plaintiff testified 
that he had other means than the items set 
forth in his book of account to show that cer- 
tain goods had been sold and delivered, and 
certain labor had been performed, the court 
on appeal held, that the necessary prelimi- 
naries had not been sufficiently observed to 
entitle the books to be received in evidence. 
Such evidence, at best, is merely secondary 
and is only admitted as a matter of necessity. 
Where a witness has distinct recollection of 
the essential facts to which the entries re- 
late, the primary common law proof may be 
furnished. The necessity for the secondary 
evidence does not arise, and it is therefore, 
clearly incompetent.'* This qualified right to 
introduce such secondary evidence is the bet- 
ter rule in view of the opportunity, which, 
otherwise might exist to superadd a written 
memorandum to the evidence of a witness, 
which, it cannot be said, would not sometimes 
improperly be made available tostrengthen the 
testimony with a court or jury.” There may 
arise, however, a case where the only evi- 
dence to sustain the action om defense may 
exist in books not in the possession of the 
party and outside of the jurisdiction of the 
court. Hence, where the books of a distil- 
lery, which showed the quality of whisky 
made, were beyond the courts jurisdiction, 
and in charge of an internal revenue collector, 
who refuses to deliver them to the inspector, 
the government storekeeper who kept the 
books may testify concerning the quality of 
13 Russell v. Railroad Co., 17N. Y. 184-140. 


14 The National Ulster Co. {Bank v. Madden, 114 N. 


Y. 280. 
15 Mecham vy. Pell, 51 Barb. 65; Driggs v. Smith, 4 
J. & 8.288; Russell vy. H. R. R. Co., 17 N. Y. 134. 





the whisky made there by referring to a dy. 
plicate set of books kept at the distillery, 
In Pennsylvania it has been held, ina long 
list of authorities, that books of account are 
not competent to prove any collateral matter, 
as that a third party assumes to pay, or that 
a certain person was a partner in a honge 
charged, or to prove an agency or delivery 
of goods under a special contract. While 
generally such evidence is not received to eg. 
tablish a collateral matter, yet there are per- 
tinent exceptions in cases where the books 
formed the very best evidence.” In Ney 
Hampshire, to show the character and extent 
of an injury toa wagon-wheel alleged to haye 
been caused by a collision with the defend. 
ant’s locomotive, plaintiff proved that sey. 
eral spokes had been broken as though bya 
blow, and thataperson since deceased had re. 
paired the wheel. The account book of the 
deceased person was offered in evidence. It 
showed a charge against the plaintiff for six- 
teen spokes, together with a stated price, 
The court held that the evidence was admis- 
sible to show that the injuries were caused 
by the collision.* But written memoranda 
of charges, made by a party making the claim 
were never conclusive. Hence, statements 
in books of account making charges against 
a particular person, are not conclusive that 
the credit was given to that person. There 
must be other and primary evidence to con 
clusively establish that fact. Under these 
restrictions such evidence has generally been 
received in nearly all of the States. Still, 
there are some exceptions where the rule it 
self has either been challenged, or the ev 
dence has been admitted not generally but 
in connection with other evidence for a spe 
cific and limited purpose. In Arkansas, 
original books of entry have been held insé- 
missible in a merchant’s favor.” Plaintiff's 
books of account in which he has charged 
the items on which he sues, are not compe 
tent evidence in Indiana.” Likewise, entries 
in private books made in the usual and ordi- 
nary course of business have there been held 

16 Maxwell v. Hofheimer, 30 N. Y. Supp. 1090. 

17 Murphy vy. Ceress, 2 Whart. 298; Eskleman % 
Hamish, 76 Pa. St. 97; Phillips v. Tapper, 2 Pa 8 
823; Fitler v. Eyre, 14 Pa. St. 392. 

18 Lassone v. Boston & L. R. Co., 24 Atl. Rep. 92 

19 Fiske v. Allen, 40 Sup. Ct. N. Y. 76; Peck ¥. Van 
Kellar, 70 N. Y. 604. 


20 Bun v. Byers, 10 Ark. 398. : 
21 De Camp v. Faudergrift, 4 Blackf. 272. 
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jpadmissible, not being public records or res 

w. Unless there isa distinct issue of 
fraud or collusion between a merchant and 
his debtor, the merchant’s books, in Louisi- 
ana, cannot be received in evidence, either 
inbis favor or in favor of his creditors,” 
snd, in Missouri, books of original entry 
were first held inadmissible, although the 
mle there has since been modified. Like- 
wise, in North Carolina, generally book en- 
tries of a party are inadmissiblein his favor.” 
Itis conceded that the entries offered must 
befree from apparent alteration, interlinea- 
tion or obliteration. If such defects exist, 
only the strongest testimony in explanation 
will be sufficient to secure the admission of 
the books. Entries of physician’s calls, 
which were undecipherable and obscure, 
caused the rejection of the entire book.” 
And the entire account has been held inad- 
nissible where some entries were incompe- 
tent and undistinguishable from others.” 
Where a book produced showed many eras- 
wes and alterations, although explained, 
credit of the book was properly left to thejury.* 
But, in many instances, owing to fraudulent 
appearances, such as material and gross al- 
terations, false additions, or an apparent jug- 
gling of figures, the book of account will be 
inadmissible for ‘any purpose.” Usually, 
however, plaintiff maf offer explanations on 
the sufficiency of which the question of com- 
petency will depend.® Anything upon or in 
which an account or memorandum Can be in- 
telligently kept may fairly be the subject of 
such evidence. Entries made on a slate, if 
tansferred within a reasonable time, are 
original entries.*! In some instances the 
teasonable time specified in which such 
tansfer should be made has been extended 
to two, three and sometimes four weeks, cir- 
cumstances showing that there was no nec- 
tssity for the transfer to be sooner made. 
Scraps of paper containing items of charges, 
ot abbreviations conveying information to the 


® Pittsburg R. Co. v. Noll, 77 Ind. 110. 

% Porche y. Le Blane, 12 La. Ann. 778. 

“ Hinrich y. McPherson, 20 Mo. 210. 

%65.N. Car. 372. 

* Gorman’s Est., W. N. C. Pa. 192. 

* Venning v. Hacker, 2 Hill (S. Car.), 584. 

® Sergeant v. Pettibone, 1 Ark. St. 355. 

® Caldwell v. McDermitt, 17 Cal. 464. 

* Churchman y. Smith, 6 Whart. (Pa.) 146; Kline 
¥.Gundman, 11 Pa. St. 249. 

" Landis y. Turner, 14 Col. 573. 





maker concerning charges, have been held to 
be subject to the same general rule.” But, 
in Pennsylvania, accounts kept on scraps of 
paper must not contain various other memo- 
randa.” The items must be connected and 
made in the course of the usual and ordinary 
business routine. This principle has even 
been so far extended that a stick containing 
notches indicating charges, has been held to 
be a book for the purposes of evidence. And 
entries made upon a shingle or chalk scores 
drawn upon the side of a cart have been ex- 
tended the same privileges.** In several of 
the States there are special statutes in refer- 
ence to the admission of testimony of this 
character, and while there exist some differ- 
ences, the general principle involved is sub- 
stantially admitted. It will be fairly acknowl- 
edged in conclusion, that the courts have 
wisely hesitated to weaken or to extend the 
provisions of the rule for the admission of 
this class of secondary evidence, for it is ap- 
parent to every observer that more latitude 
would be more than likely to furnish an in- 
centive for fraudulent schemes and practices, 
and to result in the grossest impositions upon 
the credulity of the court and jury. 

Albany, N. Y. GEORGE LAawYeER. 

82 Hooper v. Taylor, 39 Me. 229. 

33 Hough v. Doyle, 4 Rawle (Pa.), 29. 

3% Kendall v. Weld, 14 Me. 230; Davison v. Powell, 


14 How. Pr. 467; Smith vy. Sandford, 12 Pick. (Mass.) 
139. 








SALE—BREACH BY VENDOR — EXTRAORDI- 
NARY PROFITS—DAMAGES. 


GUETZKOW BROS. CO. V. ANDREWS. 


Supreme Court of Wisconsin, January 28, 1896. 


1. Where goods as specially ordered by a vendee 
have no established market value, and the vendor, 
knowing that they were purchased by the vendee to 
enable him to fulfill his contracts with third persons, 
delivers goods not according to contract, whereby the 
vendee receives a less price than his contracts called 
for, the measure of damages is the difference between 
the price actually received, and a price which would 
yield him a reasonable profit, which would be the 
price such third person had contracted to pay, unless 
such price would yield an extraordinary profit, in 
which case it would control only if the vendor, when 
contracting, had knowledge of it. 


2. An order refusing to set aside a referee’s find- 
ings of fact will not be reviewed, unless the findings 
were clearly against the preponderance of evidence. 


MARSHALL, J.: This case was brought by 
plaintiff to recover $1,978, alleged to be due from 
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the defendants for show cases and other articles 
manufactured for them, which articles they had 
contracted to furnish exhibitors at the World’s 
Fair. The answer of defendants contained a de- 
nial of liability, and set up as a defense that the 
articles were not constructed or furnished accord- 
ing to the contract, and were not reasonably 
worth the contract price, or as much as the pay- 
ments that had been made. They counterclaimed 
for the amount of the overpayments, and also for 
damages, claiming as such damages the loss of 
profits they would have made if plaintiff had fully 
complied with the contract, and placing such 
damages at the difference between the price they 
agreed to pay plaintiff, and the amount they were 
to receive from the exhibitors; the advance being 
from 100 to 150 per cent. The case was tried by 
a referee, who found that the goods were all 
manufactured and furnished substantially in ac- 
cordance with the contract, except in some small 
particulars, for which a rebate of the purchase 
price was allowed. The evidence shows that the 
goods were manufactured for a special purpose, 
that there was no market price for such goods, 
and that plaintiff knew, when it contracted with 
defendants, that they were under contract to fur- 
nish the goods to exhibitors at the World’s Fair, 
and that the contract was made by them with 
plaintiff to enable them to carry out the contract 
previously made by them with such exhibitors. 
The findings of the referee were confirmed by the 
court, and judgment was entered in plaintiff's 
favor, from which this appeal was taken. 

There is no controversy but that the findings of 
fact warrant the judgment that was entered, and 
it seems clear that, waiving the question of 
whether they are supported by the evidence, in 
respect to the determination that the contract be- 
tween the parties was substantially complied 
with, appellants are not entitled to prevail on this 
appeal, unless the rule for which they contend— 
that is, that they are entitled to recover the loss 
of profits, amounting to from 100 to 150 per cent. 
—should have been adopted by the trial court. 
The evidence was taken on appellants’ theory, 
but at the close of the trial was stricken out; the 
referee holding that the rule contended for would 
not be applied to the case. Hesaid: ‘I'he de- 
cided weight of authority is in favor of the ex- 
clusion from consideration, on the question of 
damages, the profits the original contractor 
might have made under his contract; that such 
damages—possible profits—are uncertain, specu- 
lative, and too remote to affect the plaintiff, and 
the testimony in relation to the same should be 
excluded.’ Looking at this ruling in the light of 
the evidence and appellants’ contention, we as- 
sume the court did not hold, or intend to hold, 
that lost profits are not recoverable ina proper 
case, but that the rule contended for by appellants 
could not be applied, and that the evidence did 
not tend to establish damages under any other 
rule. On this subject the learned counsel for ap- 
pellant say: ‘‘We say, frankly, that if, in the 
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light of the facts of this case, the referee decideg 


that proposition correctly, the judgment shonlg 


be affirmed.’? So we may properly consider thi 
subject at the outset in determining the case, and, 
in doing so, shall take into consideration the eyj- 
dence that was stricken out. If, notwithstanding 
such evidence, the court could not, on the whole 
case, have allowed loss of profits as damages, 
then the error in striking out such evidence, ifjt 
was error, did not prejudice appellants; henee, 
does not constitute reversible error. There is po 
controversy but that the difference between the 
contract price for the goods to appellants and 
what they were to receive was unusually large, 
To say that such inereased price to the exhibitors 
was extraordinary, in asuperlative degree, would 
be fully justified. It also appears beyond con. 
troversy that respondent’s officers knew, when 
the contract was made with appellants, that the 
goods were intended for a special purpose. They 
had reason to know that there was no established 
market price for such goods. They knew that 
defendants were under contract to furnish the 
goods to the exhibitors, but it does not appear 
that they had any notice of the contract price 
such exhibitors were to pay; and it is in the light 
of these facts that we must determine the ques- 
tion presented. As stated, in effect, by this court 
in Wright v. Mulvaney, 78 Wis. 89, 46 N. Y. 104, 
it is sometimes difficult to determine when the 
rule of prospective profits should be applied, and 
when not, and such determination must be largely 
governed by the special circumstances in each 
particular case; and, as often said by this court, 
in terms or in effect, such profits are at best con- 
jectural and uncertain, and, when allowed, are 
likely to, or necessarily do, operate unjustly and 
oppressively. Wright v. Mulvaney, supra; Mill- 
ing Co. v. Howitt, 86 Wis. 270,56 N. W. Rep. 784; 
Bierbach v. Rubber Co., 54 Wis. 208,11 N. W. 
Rep. 514; Anderson v. Sloane, 72 Wis. 566, 40¥. 
W. Rep. 214. Therefore, before the rule should 
be applied to any given case, such case should bt 
brought clearly within the authorities on the sub 
ject, leaving no reasonable controversy in respect 
to it. To be sure, in this case, the element o 
uncertainty, as the term is commonly used, was 
in some respects not present, because the contract 
between the appellants and the exhibitors re 
lieved itin a measure of that difficulty; but ul- 
certainty still remained, quite prejudicial tore 
spondent, in that it was not known to its officers, 
at the time of the making of the contract, that 
the price appellants were to obtain from the e& 
hibitors would yield an extraordinary prot 
Where there has been a previous sale, or where 
there has not, the fundamental principle to be 
observed is that the damages for the breach com- 
plained of must be confined to such as may be 
fairly considered to arise, acvording to the usual 
course of things, from such breach, or such # 
may reasonably be supposed to have been in cot 
templation of the parties at the time of making 
the contract as the probable result of the b 
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ofit. Hadley v. Baxendale, 9 Exch. 341; Cock- 
burn v. Lumber Co., 54 Wis. 619,12 N. W- Rep. 
#9. Hence, it is held that, in order to make ap- 
plicable the special rule of damages,—that is, 
Joss of profits,—it must be shown that the special 
circumstances, by reason of which the party in- 
yokes such application, were brought clearly 
home to the knowledge of both parties at the 
time the contract was made, anditis only ap- 
plicable in so far as such circumstances were so 
brought home. 

Allrules for the assessment of damages for the 
preach of contracts are supposed to be founded 
won principles of natural justice, the intention 
being to keep strictly within such principles. It 
json that ground that the general rule established 
for the assessment of damages for the breach of 
an executory contract to sell and deliver prop- 
aty, i.e., the difference between the contract 
price and the market value at the time and place 
ofthe delivery, in order to work out natural jus- 
tice in case of special circumstances, must neces- 
sarily be broadened out to fit such circumstances, 
but only when such special circumstances are 
shown to have been brought home to the knowl- 
elgeof both parties at the making of the con- 
tract. The leading case of Hadley v. Baxendale, 
supra, states the rule applicable to a case of this 
kind, and it has been repeatedly approved by this 
court. It is thus stated, in the language of An- 
derson, B.: *‘Where two parties have made a 
contract, which one of them has broken, the dam- 
ages which the other ought to receive in respect 
éfsuch breach of contract should be such as may 
fairly and reasonably be considered as either aris- 
ing naturally, 7. e., according to the usual course 
fthings, from such breach of contract itself, or 
such as may reasonably be supposed to have been 
incontemplation of both parties, at the time they 
made the contract, as the probable result of the 
breach of it. Now, if the special circumstances 
wder which the contract was actually made were 
tommunicated by the plaintjff to defendants, and 
thus known to both parties, the damages result- 
ing from the breach of such contract which they 
Would reasonably contemplate would be the 
amount of the injury which would ordinarily fol- 
low from a breach of contract under these special 
¢ircumstances, so known and communicated; 
but,on the other hand, if these special cireum- 
stances were wholly unknown to the party break- 
ing the contract, he, at the most, could only be 
supposed to have had in his contemplation the 
amount of injury which would arise generally, 
ind,inthe great majority of cases, not affected 
by any special circumstances, from such a breach 
contract. For, had the special circumstances 
been known, the parties might have specially 
Provided for a breach of contract by special terms 
* tothe damages in that case.’ To the same 
tiiect are Borries v. Hutchinson, 18 C. B. (N. 8.) 
45; Messmore v. Lead Co., 40 N. Y. 422; Booth 
¥. Mill Co., 60 N. Y. 487; MeHose y. Fulmer, 73 
Pa. St. 365; Poposkey v. Munkwitz, 68 Wis. 322, 





32 N. W. Rep. 35; Cockburn v. Lumber Co., 54 
Wis. 619, 12 N. W. Rep. 49, and substantially all 
the authorities on the subject; and if all were 
collated no more light could be thrown on the 
general principle involved. 

But the question arises whether the price to the 
first vendee must be communicated to the second 
vendor in order that he may be charged with the 
special rule of damages at the suit of his vendee, 
in case of a breach on the part of such second 
vendor; and upon the precise point here pre- 
sented the authorities are not numerous. In 
Cockburn y. Lumber Co., supra, Mr. Justice Lyon 
said: ‘To bind the defendant by a price stipu- 
lated for on a resale, he must have had notice of 
suck resale when the contract was made, though, 
perhaps, not of the contract price.’’ But it must 
be observed that, in the case then under consid- 
eration, the circumstance of extraordinary profits 
was not present; that is. the evidence did not dis- 
close but that the profits were such as were rea- 
sonable, and might reasonably have been in con- 
templation by both parties to the transaction when 
the contract was made. The question has been 
many times considered inthe courts of England, 
and may be said to have been long settled, that the 
second vendor is only bound by the terms of the 
contract with the second vendee, so far as com- 
municated to him, or he had reasonable ground 
to know the same, by inference from facts 
brought to his knowledge. All of the cases refer 
to and are founded upon the general principle laid 
down in Hadley v. Baxendale, supra. In Borries 
v. Hutchinson these circumstances were present: 
There was a Russian contract between the plaint- 
iff and a third person as his vendor. The fact of 
the contract was made known to defendant, but 
not its terms. He knew the goods were to be de- 
livered in Russia, to be transferred there by rail. 
He was familiar with the fact that freight rates 
and insurance rates were higher there in winter 
than insummer. He agreed to deliver the goods 
in summer, but did not deliver till later, so that 
the winter rates of freight and insurance applied. 
It was held that he was bound to know, under 
the circumstances, at the time he made the con- 
tract, that the late delivery would necessitate a 


‘loss on the plaintiff, by reason of increased freight 


and insurance charges. Hence, he was charged 
with such loss, because so much of the contract 
was made known to him as charged him with 
knowledge that the loss, by increased freight and 
insurance rates, would naturally follow such late 
delivery. Plaintiff was liable to his Russian 
vendee for certain penalties for failure to deliver 
the goods at the time agreed upon; but defendant 
was not held liable for such penalties, because 
knowledge of the terms of the Russian contract 
in that regard was not brought home to him, nor 
facts that would reasonably have suggested that 
element of probable damages in case of a breach. 
To the same effect are Ellbinger Actien-Gesell- 
schafft v. Armstrong, L. R. 9 Q. B. 473; Grebert- 
Borgnis v. Nugent, 15 Q. B. Div. 85. In this last 
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there was a contract between plaintiff and a third 
person, as his vendee, for goods of a particular 
kind, which contract was made known to him. 
The contract was the same as between plaintiff 
and defendant, except as to price. The latter 
contract was broken. There was no market price 
for the goods. There was no question but that 
the difference in price was no more than a rea- 
sonable profit. Hewas held liable for such prof- 
its as one of the natural consequences of the 
breach of so much of the contract as was made 
known to him. Brett, M. R., stated the rule 
thus: ‘Itseems to me, according to what has 
been cited, that the original vendor-in such a case 
is only liable, in case of a breach, for the natural 
consequences of so much of the subcontract as 
was made known to him. If he were told, for in- 
stance, that the contract was that, if I do not sup- 
ply my purchaser with the goods which I ordered 
for him, my vendor, I shall have to pay my pur- 
chaser £4 a ton for every ton which I do not de- 
liver; then if there be a breach of the contract, 
the original vendor would have to pay the £4a 
ton. But, supposing there was the subcontract 
between myself and my purchaser, not only that 
I should pay £4 a ton, but besides that, I should 
be liable to a penalty of £5 a day; although this 
is a subcontract, yet if that part of it was not 
knofn to the original vendor, for that reason, 
and because it is not a natural consequence of his 
bargain, he would not be liable to pay the penalty 
of £5aday. It seems to me that the case estab- 
lished that the original vendor is to be liable to 
so much of the subcontract as was made known 
to him, but only to that extent.’ To the same 
effect are the American authorities, all substan- 
tially adopting the rule of Hadley v. Baxendale. 
They are numerous, and is sufficient to refer to 
Poposkey v. Munkwitz, supra, and Cockburn v. 
Lumber Co., supra,in our own court. Difference 
may be found in the interpretations which courts 
have put on the rule of Hadley v. Baxendale; 
but they generally hold that the price in the first 
contract need not be communicated, as intimated 
in Cockburn vy. Lumber Co., in this court. They 
proceed upon the principle, all of them, that 
knowledge of the first contract is sufficient to 
bring home to the second vendor, as an inference 
of fact, knowledge that the price in the first con- 
tract is sufficiently in advance of the price in the 
second contract to allow a reasonable profit to 
the second vendee. We venture to say that no 
case can be found, where the price was out of all 
proportion to anything that might be considered 
reasonable in order to give a fair profit, that the 
court has held that such unreasonable profits 
may be recovered as damages, where knowledge 
of such unreasonable profits, as a special cireum- 
stance, was not known to both parties at the time 
of the making of the contract. The most that is 
held in Booth vy. Mill Co., 60 N. Y. 487, cited 
with confidence by appellants, is that the second 
vendor is bound by the price his vendee is to re- 
ceive, unless it is shown that such price is extray- 
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agaut, or of an unusual or exceptional character, 
That is as far as the New York courts have gone, 
Church, C. J., said: ‘There is considerable rea. 
son for the position that, where the vendor jg 
distinctly informed that the purchase is made to 
enable the vendee to fulfill a previous contrat, 
and he knows there is no market price for the 
article, he assumes the risk of being bound by 
the price named in such previous contract, what- 
ever it may be.*’ But no such rule was adopted, 
and no case was there cited to support such a 
rule, and we are unable to see wherein such rea- 
son exists. It could only be consistent with the 
theory that the law aims at complete compensa- 
tion for all losses, including gains prevented as 
well as losses sustained, without the important 
condition, requisite to give the rule the basic 
foundation upon which all rules for the assegs- 
ment of damages are supposed to rest, that of 
natural justice, which condition must always be 
considered in order that the true rule may be cor- 
rectly stated. That is, that the damages must be 
such as can be fairly supposed to have entered 
into the contemplation of both parties. 

Further discussion of the subject might be in- 
teresting, but is not necessary,to a decision of this 
case; and the only excuse for extending it thus 
far is the fact that it does not appear that the 
precise question here presented has heretofore 
been decided by this court. We state the con- 
clusion arrived at thus: When the vendor is in- 
formed that the purchase is made to enable the 
vendee to fulfill a contract which he has thereto- 
fore made with a third person, and such vender 
furnishes the goods, but not according to con- 
tract, and there is no market price for such goods, 
and the purchaser furnishes such goods to such 
third person, but is not able to recover of him the 
price stipulated in the contract ,with such third 
person, by reason of the breach of contract com- 
mitted by such vendor, in determining the dam- 
ages for such breach, such vendor is bound by 
the price his vendee was to receive from such 
third person, whether*such price was communi- 
cated to him at the time of the making of the 
contract with his vendee, or not, unless the price 
was such as to yield an extraordinary and unusual 
profit, which could not reasonably have been pre- 
sumed to have been in contemplation by him at 
the time he made his contract. In such a case he 
would not be bound beyond such sum as would 
yield a reasonable and fair profit to his vendee. 
Ordinarily,the price to the first vendee would, pre- 
sumptively, be held to be a reasonable price; but 
if the facts in any given case are such as to show 
such price to yield an extravagant or extraordi- 
nary profit, the second vendor will not be bound 
by such price, in the absence of evidence of pre- 
vious knowledge, as before stated; and, in order 
to assess the damages, the court must be put lp 
possession of sufficient evidence to enable it to ar- 
rive at a conclusion in respect to what would 
amount to a reasonable profit on the transaction. 
It follows from the foregoing that there was 20 
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evidence before the referee by which he could 
have assessed in plaintiff’s favor damages for loss 
of profits for the breach of the contract between 
itand the defendant, if there was a breach. 

After a careful examination of the evidence, 
we are unable to conclude that the trial court 
erred in refusing to set aside the referee’s findings 
of fact on the question of whether the contract 
was substantially complied with or not. Under 
repeated decisions of this court, to wagrant set- 
ting aside findings of fact as against evidence, it 
must appear that they are against the clear pre- 
ponderance of the evidence. Briggs v. Hiles, 87 
Wis. 438, 58 N. W. Rep. 752; Bacon v. Bacon, 33 
Wis. 147; Lord v. Devendorf, 54 Wis. 491, 11 N. 
W. Rep. 903; Messersmith v. Devendorf, 54 Wis. 
498,11 N. W. Rep. 906. Moreover, it is doubtful 
whether the bill of exceptions is sufficiently cer- 
tified to enable the court to review the question 
of whether the evidence supports the findings or 
not. It follows, from the foregoing, that the 
judgment of the superior court should be affirmed. 
The judgment of the superior court is affirmed. 


Note.—The principal case involves only a discus- 
sion of the liability for damages arising from a breach 
of contract, which is less extensive than that for a tort. 
The distinction between general and special damages, 
as developed in the leading English case of Hadley v. 
Baxendale, and sustained by the weight of American 
eases, is sharply maintained in this case. It is said, 
in that case, ‘that damages which may fairly and rea- 
sonably be considered as naturally arising from a 
breach of contract, according to the usual course of 
things, are always recoverable.” ‘‘Damages arising 
out of the usual course, but from peculiar cireum- 
stances, are too remote, unless the special circum- 
stances were known to the defendant at the time of 
the breach, in which case the damages, which are the 
natural result of the default, are held to have been in 
view of the parties to the contract, and are not too 
remote.’ In other words: General damages are 
such as the law implies or presumes to have occurred 
from the wrong complained of, and they need not be 
pleaded. Special damages are such as really took 
place, and are not implied by law. They are either 
superadded to general damages arising from an act 
injurious in itself, or are such as arise from an act not 
actionable in itself, but injurious only in its conse- 
quences. The facts must be stated in the petition or 
complaint with a reasonable degree of particularity, 
andit must appear that the damage is the natural, 
though not necessary, consequence of the wrong. 1 
Chit. Pl. (16th Am. ed.) pp. 411, 414; 2 Sedgw. on 
Dam. (7th ed.) 606n; 3 Sutherland on Dam. 426; Bliss 
on Code PI. (2d ed.) § 297b; O’Leary v. Rowan, 31 Mo. 
119; State to use v. Blackman, 51 Mo. 320; Brown y. 
Railroad, 99 Mo. 310. It is impossible to lay down any 
Tule of damages for breach of contract that can be 
justly applied to all cases of any particular class. 
Each case, in a great measure, must be determined 
Upon equitable principles resting upon the particular 
facts by which it is atteuded, the controlling principle 
being that one who suffers from the breach should be 
fully compensated for all losses by him sustained. 
The many rules which have been applied in the vari- 
oS Cases are simply aids to that end. 

Asageneral rule, where there is an express con- 
tract, the contract itself will furnish the basis for esti- 
Mating the damages for a breach of it, if they can be 





ascertained with sufficient certainty. In all contracts 
the profits the parties expect to realize from its per- 
formance is the inducement for making it, and they 
become a part and parcel of the contract itself, and 
are, in general, the measure of damages recoverable 
for a breach of the contract. In acertain class of con- 
tracts the contract price, when the contract is per- 
formed, is the measure of damages, but if the contract 
be terminated or performance prevented by the other 
party, so that no part of it is performed and no ex- 
pense is incurred on account of it, all that can justly 
be demanded would be the loss of the profits which 
could have been realized, which would be ascertained 
by deducting what it would have cost to do the work 
from the contract price. Ifthe contract price is less 
than the cost of doing the work, the contractor would 
make nothing by his contract, and cannot reasonably 
claim anything on account of its breach. Myers v. 
Railroad, 2 Curtis C. C. 28; Railroad v. Howard, 13 
How. 344; Park v. Kichen, 1 Mo. App. 357; Friedlander 
v. Pugh, 43 Miss. 111; Polsley v. Anderson, 7 W. Va. 
202; Doolittle v. McCullough, 12 Ohio St. 360; Atkin- 
son v. Morse, 63 Mich. 276; Fitzgerald v. Hayward, 
50 Mo. 517; 2 Sedg. on Dam. p. 522; 1 Sedg. on Dam. 
§§ 25-34; Masterton v. Mayor, 7 Hill, 68; Devlin v. 
Mayor, 63 N. Y. 24; Green v. Cole, 127 Mo. 587. But 
under some circumstances this rule would not give 
adequate compensation for the losses sustained from 
a breach of a contract. True, the damages must be 
such only as the parties may fairly be supposed to 
have contemplated when they made the contract, and 
which result naturally and proximately from the 
alleged breach. But there may be special circum- 
stances, by reason of which peculiar or special or con- 
sequential damages may accrue from the breach of a 
contract to the obligee therein, and in such case the 
peculiar facts or situation must be known to the 
obligor, or be communicated to him at the time of 
making the contract, that he may be advised as to the 
probable effect of his conduct, in order to charge him 
with a liability for such special damages. To illus- 
trate this rule, we may suppose that R is operating a 
mill in the City of 8S; that he bought in the City of St. 
Louis a large quantity of mill machinery, essential for 
the running of a flour mill, and directed it to be 
shipped to him by rail; the machinery was delivered 
to the carrier in St. Louis properly addressed to him 
at S, and by the ordinary course of business said arti- 
cles would have reached their destination in eight 
days; that the carrier negligently billed the goods to 
A,a point far distant from S, and by reason of this 
mistake the goods were not delivered to R until 
thirty days after shipment. R sued the carrier and 
claimed damages for the rental value of the mill 
while it was lying idle, the average profit of grinding 
wheat while it was so idle, pay of miller during the 
delay, and to other employees during said time, upon 
the ground that the machinery so shipped was for 
immediate use, and was essential for the running of 
the mill, and he was deprived of the use of the mill 
during said time at a heavy expense, etc. The plaint- 
iff was not allowed to recover these special damages 
because there was no evidence that the carrier de- 
fendant had notice at or prior to the date of the ship- 
ment that the articles were essential to the running 
of the mill, and that such peculiar damages would 
ensue from the delay, and therefore such damages 
could not be regarded as fairly within the contempla- 
tion of the parties to the contract. Hadley v. Baxen- 
dale, 9 Exch. 341; Abeles v. Tel. Co.,37 Mo. App. 
554, 556; Connoble v. Clark, 38 Mo. App. 478, 482; Ro- 
gan v. Railroad, 51 Mo. App. 665. Or suppese H and 
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B are both contractors and builders of railroads, and 
they enter into a contract by which H agrees to grade 
for B five miles of railroad at ten cents per yard, and 
that the work would be ready for H ata specified 
time, and that H moves his men, wagons, teams and 
implements to the place the work was to be done, and 
was ready to commence according to contract; that B 
neglected to get the work ready for H at any time, 
and in that respect violated his contract. H sued B 
for a breach of the contract, and claimed special dam- 
ages on the ground that defendant kept plaintiff’s 
whole outfit there in idleness for thirty days at great 
expense and cost to plaintiff, such as the wages of 
teams and of employees, personal expenses, etc. The 
profits which the plaintiff could have made on the 
contract, in the circumstances of this case, would not 
give the full measure of plaintiff’s damages. If, at 
the end of the thirty days’ delay, he could have gone 
to work and completed the contract he would have re- 
ceived the profits, but he would have lost by the delay 
whatever he could have earned on that contract dur- 
ing the time he was kept idle, and to that extent the 
damages, by way of profits, would have fallen short of 
full compensation. 

Hence, the law is, that when the contractor has in- 
curred expenses, in preparation for the performance 
of the contract, he is entitled to recover. not only the 
loss of profits, but also the necessary damages result- 
ing to him from such expenses, if caused by the de- 
fault of hisemployer. 1 Sedg. on Dam. 457, note; 
Darkee v. Mott, 8 Barb. 423; Allphin v. Working, 24 
N. E. Rep. 54; Williams v. Oliphant, 3 Ind. 272; Pond 
v. Harris, 113 Mass. 114; Moore v. Mountcastle, 72 Mo. 
606; Hammond v. Beeson, 112 Mo. 190. Such dam- 
ages are reasonably within the contemplation of the 
parties who are familiar with the nature of the work 
and the situation of the parties. 

Building and Other Contracts.—When there is a 
breach of an agreement by a contractor toerect a 
building within a stipulated time, the value of the use 
of the building, while the owner is delayed in its oc- 
cupancy by the fault of the contractor, is recoverable 
asUamages. Ruff v. Rinaldo, 55 N. Y. 664; Dengler 
v. Auer, 55 Mo. App. 548. And where the builder 
contracts with the knowledge that the building is de- 
signed for a particular purpose, he will be liable for 
the actual rental value of the building to the owner as 
adapted toits particular use, and not merely for its 
renta! value for general business purposes. Clifford 
v. Richardson, 18 Vt. 620; Snell v. Cottingham, 72 Ill. 
161; Cochran v. The People’s Ry. Co., 113 Mo. 359. So 
where the action is to recover damages for an injury 
to personal property which is in actual use, the dam- 
ages isthe difference in the value ofthe thing im- 
mediately before and after the injury, and a reason- 
able sum for the loss of the use of the article for such 
time as would be reasonably necessary to repair or 
replace the same. Hoffman v. Metropolitan St. Ry. 
Co., 51 Mo. App. 273. But where plaintiff’s home- 
stead was mortgaged, and by reason of the levy on the 
corn growing thereon, he could not use it to raise 
money to pay the mortgage, which was foreclosed and 
he lost his homestead, the measure of damages was 
the value of the corn and not the value of the home- 
stead. The loss of the homestead is too far removed 
from the real cause, which was the non payment of the 
debt. State v. Springer, 45 Mo. App. 252. So, where 
a tenant agreed to pay the taxes as a part of the rental, 
and neglected to do so, and the property was sold for 
taxes and the landlord lost the title, the proper meas- 
ure of damages was held to be the amount of the 
taxes unpaid with interest thereon, and not the loss 











of the land which is too remote a consequence of de. 
fendant’s act to constitute an element of damages in 
such case. Fountaine v. Schulenburg & Boeckler 
Lumber Co., 109 Mo. 55. But where money is fur. 
nished to an agent to pay taxes and the agent fails to 
pay them, or where one agrees to discharge an in. 
cumbrance and fails by reason of which the land ig 
lost, the measure of damages may be the money fur. 
nished, with interest, or the value of the land, accord. 
ing to circumstances. Ifthe landowner is informed 
of his agent’s failure to pay the taxes, his damages 
will be the money furnished with interest, but if he 
has no such knuwledge and the land is lost, the agent 
will be liable for the value of the land. Blood y. Wil- 
kins, 43 Iowa, 565; Chinn v. Wagoner, 26 Mo. App. 
678. The party prevented from performing his con- 
tract is entitled to recover the contract price for the 
work actually performed; and, as to the residue, in 
the absence of other damages, the difference between 
the agreed price and what it would cost to complete 
performance of the contract. Gabriel v. Aikinsville 
Press Brick Co.,57 Mo. App. 520. In an action by A 
to recover damages for a breach of the warranty ofa 
jack purchased for breeding purposes, it was claimed 
that if the jack had been as represented his earnings 
would have amounted to a large sum. It was held 
that the profits sought to be recovered were contin- 
gent, uncertain and speculative, and could not be al- 
lowed. Connoble v. Clark, 38 Mo. App. 476; Calaway 
Mining, ete., Co. v. Clark, 32 Mo. 305. 

As between Vendor and Vendee.—In an action bya 
vendor against a vendee for refusal to receive the 
goods sold, the measure of damages is the difference 
between the contract and its market price at or with- 
in areasonable time after the date of delivery. An- 
derson v. Frank, 45 Mo. App. 482; Vanstone v. Hop- 
kins, 49 Mo. App. 386; Cobb v. Whitsett, 51 Mo. App. 
146. The vendor may resell at the time and place or 
within a reasonable time, and the price received will 
be taken as the market value. Rickey v. Tenbroeck, 
63 Mo. 564; Northrup v. Cook, 39 Mo. 208. But if there 
is no market for the article at the place of delivery, the 
market price at the nearest and most available market 
would determine the measure of damages, less 
the expense of transportation to such place. Jbid. 
Where goods have been manufactured for a special 
purpose, on the buyer’s order, the seller may tender 
the goods and sue for the entire contract price. Gor- 
don v. Norris, 49 N. H. 383; Ballantine v. Robinson, 46 
Pa. St. 177; Goddard v. Binney, 115 Mass. 450; Shaw- 
han v. Van Nest, 25 Ohio St. 490. So if goods have 
been procured for the buyer, and are of a kind not 
salable in market, the seller may tender them, and 
sue for the price. Allen v. Jarvis, 20 Conn. 38; Thorn- 
dike vy. Locke, 98 Mass. 340; Bookwalter v. Clark, ll 
Biss. (U. S.) 126; Canada v. Wick, 100 N. Y. 127; 
Black River Lum. Co. v. Warner, 93 Mo. 874. <A thing 
may have a market value, and yet not so general and 
certain a value as to be u true guide in all cases. Black 
River Lumber Co. v. Warner, 93 Mo. 374. Where the 
subject matter of a contract is a specific ar- 
ticle to- be manufactured by the vendor, for the 
vendee, and the vendor has completed his 
contract and performed all that the contract 
requires him to do, it is but just and fair that 
his damages, in case of a refusal of the vendee to ac- 
cept the article, should be the contract price. Having 
tendered the property, he will of course hold it for 
the vendee, and subject to his order. 3 Pars. Cont. 
(5 ed.) 209; Field on Dam., sec. 299; Sedg. on Dam. 
(6 ed.) 887; Shawhan v. Van Nest, 25 Ohio St. 490; 
Ballentine v. Robinson, 46 Pa. St. 177; Smith v. 
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Wheeler, 7 Oregon, 49. If the defendant refuses to 
accept or receive the property manufactured for him 
under his contract, this will dispense with a tender. 
A tender under such circumstances, might be a costly, 
as well as an idle ceremony, which the law does not 
require. Johnson v. Powell, 9 Ind. 556; Deichman v. 
Deichman, 49 Mo. 107; West Lake v. St. Louis, 77 Mo. 
49; Canada v. Wick, 100 N. Y. 127. But when the 
contract is not performed by the fault of the defend- 
ant, the measure of damages would be the difference 
between the contract price and the cost of manufact- 
uring the article and freight to place of delivery. 
Hinckley v. Pittsburg Street Car Co., 121 U. S. 272; 
Railroad v. Howard, 13 How. (U. S.) 307. The object 
of the law is to put the party in the same condition 
that he would have been, if the contract had been per- 
formed so that the contract price, and not the market 
value, less the cd@t of producing the article is the 
true measure of damages in some cases. Hale v. 
Trout, 35 Cal. 229; Railroad v. Shirley, 45 Tex. 355; 
Eckenrode v. Chemical Co., 55 Md. 51; Masterton v. 
Mayor, 42 Am. Dec. 88, and notes. 

Buyer against Seller.—In general, if the vendor 
fails to deliver the goods according to contract, the 
measure of damages is the difference between the 
contract price and the market price, at the place 
where and the time when they should have been de- 
livered. Jf there isno market at the place of de- 
livery, the nearest and most suitable market at which 
they can be had with the cost of transportation, may 
be looked to, to ascertain the value of the goods. 
Capon v. De Steiger Glass Co., 105 Ill. 185. But if 
they cannot be purchased for want of a market, their 
value must be estimated in some other way. If there 
has been a contract to resell them, the price at which 
the contract was made will be evidence of their value. 
Ifthe buyer has a contract for resale at a higher 
price his damages will not be increased thereby, un- 
less the vendor knows that the purchaser has an ex- 
isting contract for a resale at an advanced price, and 
that the purchase is made to fulfill the contract in 
which case the profits may be said to have entered 
into the contemplation of the parties in making the 
contract. Carpenter v. First Nat. Bank, 119 Ill. 354; 
Wetmore v. Pattison, 45 Mich. 439. If a vendor knows 
that his vendee has a contract to resell he will be lia- 
ble for the loss of the profit on such resale if he fails 
to deliver the article. 5 Am. & Eng. Ency. of Law, p. 
15,and notes. Ifthe vendor does not know the price 
for which the vendee has contracted the article, but 
does know that it is purchased for the purpose of fill- 
ing a contract of sale already made it may be sup- 
posed that he knew that a reasonable profit would be 
made by the purchaser, and in that case he would be 
liable at least for a reasonable advance in the price, 
such as is realized in the sale of property of that kind 
in the usual course of trade. The principal case, with 
authorities cited, amply sustains this proposition. 

St. Joseph, Mo. H. S. KELLEY. 








CORRESPONDENCE. 
HOLDER OF NOTE FOR PRE-EXISTING DEBT IN 
MINNESOTA. 
To the Editor of the Central Law Journal: 

Judge Conaway’s “summary of the holdings of the 
different courts on the subject of whether one who 
takes negotiable paper as collateral security for a pre- 
existing debt isa bona fide holder for value,” con- 
tained in Vol. 42, No. 9, of the CENTRAL Law Jour- 
NAL, is incorrect as to the holding of the Supreme 
Court of Minnesota. It is included among the courts 





which hold that such a person “is not a holder for 
value cutting off undisclosed equities,” citing Becker 
v. Bank, 1 Minn. 311. No such question was involved 
in that case, as will be found upon examination, al- 
though after deciding the case in favor of the re- 
spondent, Sherburne, J., indulges in some obiter re- 
marks criticising the opinion of Judge Story in Swift 
v. Tyson, 16 Peters, 1, and indicating that his opinion 
or impression was the other way. But the very first 
time the question arose the supreme court of this State, 
after a full review of the authorities on both sides 
squarely held that an endorsee of negotiable paper 
before maturity and in good faith as collateral security 
for an antecedent debt takes it free from any defenses 
or equities existing in favor of the maker against the 
payee. See Rosemond v. Graham, 54 Minn. 323. Lex. 


INTEREST OF INFANT IN PARTNERSHIP PROPERTY. 


To the Editor of the Central Law Journal: 

Ifthe real estate mentioned in P. A’s communica- 
tion published in the last number of your JOURNALOon 
page 291, belonged to A and B in equal parts, as part- 
ners, and it was not required to make assets to satisfy 
the partnership debts, why did not the interest of the 
deceased partner (if he died intestate) descend to his 
widow and infant child, and if this is so, and the 
child’s interest has not been legally closed out, why 
can she not obtain her right in a partition proceeding 
against the present claimant? W. 4H. B. 
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Digest of Insurance Cases, Embracing all Decisions of 
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Affecting Insurance Companies, Upon Whatever 
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Insurance in Law Journals. Vol. VIII. For the 
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1. ACTION—Abatement.—Where a former action is 
pending at the time of the institution of a second ac- 
tion, the dismissal of the former action before the in- 
terposition of a plea in abatement in the new suit re- 
moves the cause of abatement.—COALDALE BRICK & 
TILE Co. V. SOUTHERN CONST. CO. OF KENTUCKY, Ala., 
19 South. Rep. 45. 


2. ADMINISTRATOR—Failure to Invest Funds—Inter- 
est.—An administrator having funds-of the estate, 
which he used in his private business without attempt- 
ing to invest them for the benefit of the estate, though 
he could have realized a profit thereon greater than 6 
per cent., was properly charged with interest at 6 per 
cent. on the average amount while it was in his hands, 
though the will, in providing that no distribution 
should be made until the youngest legatee attained 
majority, did not direct that the funds should be in- 
vested, and though the administrator’s report showed 
that the moneys were not invested, it did not show 
that he was using them for his own profit.—IN RE 
Youne’s ESTATE, Lowa, 66 N. W. Rep. 163. 


8. ADMIRALTY—Limitation of Liability.—A court of 
admiralty, in which is pending a proceeding for the 
limitation of the liability of a shipowner, under Rev. 
St. § 4282 et seqg., may enjoin the prosecution of suits in 
State courts against such shipowner; and the prohibi- 
tion in Rev. St. § 720, does not apply to such injunc- 
tions.—IN RE WHITELAW, U. 8S. D. C. (Cal.), 71 Fed. 
Rep. 733. 


4. ADMIRALTY—Maritime Liens.—A State statute giv- 
ing alien for master’s wages (Code Ala. § 3054), will 
not be enforced by a federal court in favor of a master 
who is also a part owner, or where the services were 
not rendered upon the credit of the vessel.—_THE LENA 
Mowsray,U. S. D. C. (Ala.), 71 Fed. Rep. 720. 


5. APPEAL BOND—Signing by Sureties Only.—An ap- 
peal bond not signed by the appellant, though binding 
on the sureties signing it, does not bind him.—SUPREME 





COUNCIL OF CATHOLIC BENEVOLENT LEGION V. BorYig, 
Ind., 42 N. E. Rep. 827. 


6. ASSIGNMENT FOR BENEFIT OF CREDITORS.—A trans- 
fer by a debtor of all his accounts and choses in action 
to a creditor, to secure payment of an indebtedness, 
any surplus remaining after the debt is paid to goto 
the debtor, and the execution of chattel mortgages by 
such debtor to secure other indebtedness to the same 
creditor, do not constitute a voluntary assignment for 
the benefit of creditors, though their effect be to give 
the particular creditor a preference.—BROWN-CHAPIN 
LUMBER CO. Vv. UNION NAT. BANK OF CHICAGO, Ill., 42 
N. E. Rep. 967. 


7. ASSIGNMENT OF ACCOUNTS—Indorsement in Writ- 
ing.—In an action by an assignee of an account in- 
dorsed in writing, it appeared that the contract out of 
which it arose was an oral one for the sale of goods, 
and the assignor had not been made a defendant, Rey, 
St. 1894, § 277 (Rev. St. 1881, § 276), prdvides that, when 
an action is brought by the assignee of “a claim aris- 
ing out of contract, and not assigned by indorsement 
in writing,” the assignor shall be made a defendant, 
and § 7515 (§ 5501, Rev. St. 1881), makes notes and other 
contracts signed by any person who promises to pay 
money or to do any particular thing, negotiable: 
Held, that the statutes contemplate the assignment 
only of contracts which have been reduced to writing, 
and that therefore the assignor was a necessary party. 
—STEWART V. FRALICH, Ind., 42 N. E. Rep. 951. 


8. ATTACHMENT—Right to Open and Close.—Under 
Sand. & H. Dig. §§ 2927, 2928, 5820, providing that the 
party on whom rests the burden of proof shall open 
and close, and that the burden of proof lies on the 
party who would be defeated if no evidence were 
given, p'aintiff in attachment, as against intervener, 
has the right to open and close where he admits the 
possession of and sale to intervener by defendant prior 
to the attachment.—MANSUR-TIBBETTS Imp. Co. v. 
DAVIS, Ark., 838. W. Rep. 1074. 


9. ATTACHMENT — Wrongful Attachment.—Instruc- 
tions as to wrongful attachment need not state that if 
plaintiff knew when suing out the attachment that the 
grounds alleged therefor were false, he would be 
chargeable with malice in suing out the writ; there be- 
ing no evidence that he had such knowledge.— HaMIL- 
TON V. THOEN, Iowa, 66 N. W. Rep. 166. 


10. BatL—Invalidity of Bond.—Under Cr. Code, §§ 51, 
66, authorizing a magistrate to examine charges and 
commit to jail or hold to bail the person charged with 
its commission, a magistrate cannot hold to bail a per- 
son not charged with an offense, and who has had no 
trial.—_COMMONWEALTH v. THOMPSON, Ky., 33 8. Ww. 
Rep. 1103. 


1l. BANKS AND BANKING—Deposit.—On an issue as to 
whether a bank purchased or received for deposit 
from a vendor a draft, with bill of lading attached, 
drawn on the vendee for the price, statements by the 
vendor, when delivering the draft, as to releasing the 
lumber without receiving payment, are, as part of the 
res geste, relevant.—BANK OF GUNTERSVILLE V. WEBB, 
Ala., 19 South. Rep. 14. 


12. BANKS AND BANKING—Discounting.—Where money 
is loaned by a bank at a usurious rate of interest, and 
notes taken for the amount of the principal and inter- 
est, payable at a future day, the transaction is nota 
discounting, within the meaning of Code, § 4140, pro- 
hibiting the discounting of any note at a greater rate 
of interest than 8 per cent.—PLANTERS’ & MERCHANTS’ 
BANK V. GOETTER, Ala., 19 South. Rep. 54. 


13. BILL OF EXCEPTIONS—Refusal of Judge to Sign.— 
A party who presents to the judge a proper bill of ex- 
ceptions, within the time allowed, cannot be deprived 
of his rights thereunder by the failure or refusal of the 
judge to sign the same, providing the party takes the 
proper measures to secure his rights thereunder.— 
SMITH V. STATE, Ind., 42 N. E. Rep. 913. 
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14, BUILDING AND LOAN ASSOCIATIONS—Foreign Cor 
poration.— Where a foreign building and loan corpo- 
ration fails to comply with statutory provisions requir- 
ing certain statements to be filed with the auditor, it 
may lend money in the ,State, and sue to foreclose a 
mortgage securing the loan, but its recovery will be 
restricted to principal and interest thereon, and taxes 
paid to protect its lien; and bonus, premiums and 
other dues allowed under its by-laws, cannot be col. 
lected.—_MAINE GUARANTEE CO. V. Cox, Ind., 42N. E. 
Rep. 915. 


15. CARRIER—Damages for Non-shipment of Freight. 
—Damages cannot be recovered from a common car- 
rier on account of the non-shipment of certain freight 
because of the failure of the defendant to provide facil- 
ities, without proof that the freight in question was 
offered for shipment.—LITTLE Rock & FT. S. Ry. Co. 
y. CONATSER, Ark., 338. W. Rep. 1057. 


16. CARRIERS—Interstate Commerce Act—Indictment. 
—Under section 2 of the interstate commerce act, which 
makes it unlawful for carriers to receive greater or 
less compensation from one shipper than from another 
for whom the carrier renders like service, an indict- 
ment which states that a carrier gave a rebate to one 
shipper without stating any instance in which the car- 
rier refused a like rebate to any other shipper is de- 
fective, as not showing discrimination.—UNITED 
8TaTES V. HANLEY, U.S. D. C. (Ill.), 71 Fed. Rep. 672. 


17. CARRIERS—Passenger.—One who enters a passen- 
ger car of arailway company in a train which is made 
upfor its usual run, and when the cars are prepared 
for the reception of passengers (though not drawn up 
to the station platform), intending to ride in such car 
to another station, and having the money with which 
to pay his fare to the conductor, which he may legally 
do,and intends to do, is a passenger.—MISsOURI, K. & 
T. Ry. Co. OF TEXAS v. SIMMONS, Tex., 33S. W. Rep. 
1096. 


18. CARRIERS — Passenger — Negligence.—The ques- 
tions whether the place was a proper one to ejecta 
passenger, having reasonable regard for his safety, 
how drunk deceased was, and whether the conductor 
knew of his condition, are for the jury.—LOUISVILLE & 
N. k. Co. v. JOHNSON, Ala., 19 South. Rep. 51. 


19, CARRIERS OF PASSENGERS—Connecting Lines.—A 
carrier contracting for passage over itsown and a con- 
necting line, having agreed to reserve a stateroom on 
such connecting line, is liable in compensatory dam- 
ages to the purchaser of athrough ticket who was un- 
able to secure his stateroom by reason of the fact that 
more tickets were sold than there were staterooms re- 
served.—BUSSMAN V. WESTERN TRANSIT Co., U. 8. D. C. 
(N. Y.), 71 Fed. Rep. 654. 


2. CHATTEL MORTGAGES—Foreclosure.—In a suit to 
foreclose a chattel mortgage, which purports on its 
face to have been executed by defendant mortgagor, 
“of Marion county,’ where there are several defend- 
ants, a paragraph of a complaint which alleges that 
plaintiff had such mortgage recorded in ‘‘Carroll 
county,” where “defendant” lived, fails to allege that 
itwas recorded where “mortgagor” lived.—STENGEL 
Vv. BOYCE, Ind., 42 N. E. Rep. 905. 

21. CONSTITUTION—Amendment—Removal of Seat of 
Government.—Const. 1875, art. 4, § 56, prohibits the 
general assembly from removing the seat of govern- 
ment from Jefferson City. Article 15, §§ 1, 2, provide 
that the general assembly may propose such amend- 
ments to the constitution as a majority of each house 
“shall deem expedient:” Held, thatthe courts have 
nO power to enjoin the submission to the people of an 
amendment providing for a change of the seat of gov- 
ernment to Sedalia on the ground that, besides a pro- 
vision for submission to the people as required by 
Const. art. 15, §2, it contained conditions that some 
Person or persons should grant land for the new site, 
or deposit with the governor sufficient securities 
toguaranty the erection of the buildings; that such 
Person should be paid from bonds to be issued by the 








county of Pettis and the township of Sedalia, therein; 
and that the buildings were to be subject to the ap- 
proval of a commission.—EDWARDS V. LESUEUR, Mo., 
33S. W. Rep. 1130. 


22. CONSTITUTIONAL LAW—Assessment for Street Im- 
provements.—The enforcement of a local assessment 
for improvements to a street, wherethe person from 
whom the tax is exacted has had no opportunity to 
appear and contest the assessment before it is finally 
determined upon, and alien fixed on his property, is 
the taking of the property without due process of law; 
and a statute authorizing such procedure, without re- 
quiring notice and opportunity to be heard to be given 
the property owner, is in conflict with the fourteenth 
amendment to the federal constitution.—VIOLETT’s 
HEIRS V. CITY COUNCIL OF ALEXANDRIA, Va., 2358. E. 
Rep. 909. 


23. CONSTITUTIONAL LAaw—Coal Mining—Weighing.— 
Act March 2, 1891, requires coal mined under contracts 
providing for payment by specified quantity to be 
weighed before being screened, and the full weight 
credited to the miner, provided that the payment for 
impurities loaded with or among the coal shall not 
thereby be compelled; and section 7 provides the pen- 
alty: Held, that a conviction for failure to weigh be- 
fore screening was improper where the evidence for 
the prosecution showed that the coal mined was of 
such a nature that it was impossible to weigh the coal 
before screening, and credit the miner with the weight, 
without giving him credit for impurities among the 
coal.—MARTIN V. STATE, Ind., 42 N. E. Rep. 911. 


24. CONSTITUTIONAL LAw—Interstate Commerce—Li- 
cense to Sell Goods.—Act 1889-90, p. 217, § 32, requiring 
the payment of a license by peddlers, but providing 
that a manufacturer within this State who has been 
assessed and paid up on the capital employed by him 
may peddle articles manufactured by him, is uncon- 
stitutional, as a discrimination against the products 
and citizens of other States. — COMMONWEALTH Vv. 
MYER, Va., 238. E. Rep. 915. 


25. CONTRACT—Reformation—Parol.—Reformation of 
an instrument leasing property with privilege to pur- 
chase during the term at a certain price, and open only 
to the construction that rent should not apply on pur- 
chase;price, cannot be reformed to allow such applica- 
tion ; the parties knowing that the words which would 
permit it were omitted,and consent of the lessee to their 
omission having been given on the parol assurance of 
the lessor that it shorld make no difference.—BRAUN 
Vv. WISCONSIN RENDERING CO., Wis., 66 N. W. Rep. 
196. 


26. CONTRACTS—Restraint of Trade.— Plaintiff's decla- 
ration alleged that he was engaged in conducting a 
coal and fish business at a dock on a navigable river, 
and was the owner of adjoining land, with riparian 
rights, suitable for carrying on a simiiar business; 
that hesold such land and riparian rights to defendant, 
and defendant in consideration of such sale agreed 
notto buy or sell coal or traffic in the buying or selling 
of fish, and not to do anything that would conflict with 
the coal or fish business of plaintiff; yet that defend- 
ant, since the execution of such agreement, had leased 
the premises purchased from plaintiff to a firm of 
coal merchants, for the purpose of carrying on a coal 
and fish business, in competition with that of plaintiff, 
to hisdamage: Held, that it could not be adjudged 
that the contract, as alleged, was contrary to public 
policy, as being in restraint of trade, and that, upon 
such declaration, it appeared that the plaintiff had a 
good cause of action.—ANTHONY v. HITCHCOCK, U. 8. 
Cc. C. (Mich.), 71 Fed. Rep. 659. 


27. CORPORATIONS—Charters.—W hen a corporation is 
chartered with the right to manufacture and sell gas, 
the right to charge a reasonable rate for all gas fur- 
nished is implied, and formsa part of its contract with 
the State, which cannot be impaired by legislation.— 
CLEVELAND GASLIGHT & COKE Co. V. CITY OF CLEVE- 
LAND, U.S. C. C. (Ohio), 71 Fed. Rep. 610. 
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28. CORPORATION — Gaming — Nuisance.—A corpora- 
tion cannot be indicted for keeping a tenement for 
gaming, unless it is shown that the gaming amounted 
to anuisance, within Rev. St. 1894, § 1970 (Rev. St. 1881, 
§ 1897), allowing a corporation to be prosecuted for 
‘*erecting, continuing or maintaining a public nui- 
sance.” — STATE V. SULLIVAN COUNTY AGRICULTURAL 
Soc., Ind., 42 N. E. Rep. 963. 

29. CORPORATIONS—National Banks.—Banks created 
under the national banking act of the United States 
are not within St. §571, providing that ‘‘all corpora- 
tions, except foreign insurance companies, formed un- 
der the laws of this or any other State,” shall at all 
times have a place of business in the State, and that 
no corporation shall carry on any business in the State, 
till it shall have filed a statement giving the location 
of its office and the name of its agent.—FIRST NAT. 
BANK OF OWENSBORO V. COMMONWEALTH, Ky., 33S. W. 
Rep. 1105. 

30. CORPORATION—Receiver.—After a party has re 
covered judgment against a corporation, as such, and 
obtained the appointment of a receiver therefor, he 
cannot in the same suit deny its corporate entity and 
seek to hold the stockholders thereof liable as part- 
ners.—FIRST NaT. BANK OF CRAWFORDSVILLE V. DOVE- 
TAIL BopY & GEAR Co., Ind., 42 N, E. Rep. 924. 

31. CORPORATIONS — Stockholders.—One who holds 
stock as collateral may sue directors of a corporation 
for misappropriation of its property, where it appears 
that his security has been impaired thereby.—GREEN 
Vv. HEDENBERG, Ill., 42 N. E. Rep. 851. 

32. CourTs—Plea to Jurisdiction.—An allegation in 
the complaint that a sufficiently large amount is in- 
volved will give the circuit court jurisdiction of the ac- 
tion, prima facie, and its jurisdiction cannot afterwards 
be attacked on the ground that the constitutional 
amount is not involved, except by a special plea to the 
jurisdiction, or a charge in the answer that such alle- 
gation was made in bad faith.—NEALE V. SMITH, Ark., 
33 8S. W. Rep. 1058. 


83. COVENANTS—By whom Enforceable.—The owner 
of land platted it into lots of various sizes, the plat 
showing no intention on his part to impose any re- 
strictions whatever on purchasers in reference to the 
use of their respective lots. No deed by the owner to 
any lot contained any covenant on his part that in the 
sale of the other lots restrictions would be imposed on 
the purchasers. In the sale of lots different restrictions 
were imposed, and in the sale of some no restrictions 
at all were imposed: Held, that a purchaser of one 
lot could not enforce the restrictions imposed on the 
purchaser of another lot.—CLARK V. MCGEE, IIl., 42 N. 
E. Rep. 965. 


34. CRIMINAL EVIDENCE — Homicide.—Testimony of 
physicians who attended deceased soon after he was 
shot, as to an experiment made by them to determine 
the relative positions of deceased and accused at the 
time the fatal shot was fired, is not rendered inadmis- 
sible because the experiment was made in the absence 
of and without notice to accused.—MOORE v. STATE, 
Tenn., 32S. W. Rep. 1046. 


85. CRIMINAL LAw—Appeal.—A convietion of burg- 
lary, based on circumstantial evidence, which ex- 
cluded all reasonable hypotheses except that of de- 
fendant’s guilt, will not be disturbed.—BARRETT V. 
STATE, Tex., 338. W. Rep. 1085. 

36. CRIMINAL LAW—Carrying Weapons.—A convic- 
tion for carrying a pistol on the person cannot be sus- 
tained where the only proof that defendant was off his 
Own premises was testimony of a declaration made by 
defendant himself, and which only showed by infer- 
ence that he had been away.—OLIVER V. STATE, Tex., 
33 S. W. Rep. 1077. 

87. CRIMINAL Law—Embezzlement.—Under Rev. St. 
1889, § 3550, providing for the punishment of any officer 
embezzling any evidénce of debts belonging to his 
corporation ‘‘negotiable by delivery only,” a convic- 
tion cannot be had for converting to his own use, be- 














fore issuance by the corporation, a note of the corpo- 
ration payable to his order.—STATE V. STEBBINS, Mo, 
33S. W. Rep. 1147. ‘ 

38. CRIMINAL Law — Fraudulent Voting.—An indict. 
ment under Rev. St. 1889, § 3746 (making it an Offense 
either to ‘‘vote more than once” or to “knowingly 
cast more than one ballot” at the same election), 
charging that defendant, after once legally Voting, 
subsequently, under another name, fraudulently and 
feloniously applied for, received, and handed in ap. 
other ballot, with the intent that it should be placed 
in the ballot box, and did then and there fraudulently 
and feloniously procure the ballot to be marked, num. 
bered, and put into the ballot box as a lawful and legal 
ballot, is insufficient, since it charges neither offense, 
—STATE V. MILLER, Mo., 338. W. Rep. 1149. 

39. CRIMINAL Law—Homicide.—An instruction that 
where one intentionally kills another with a deadly 
weapon the law presumes that it was maliciously done, 
and with formed design to take life, unless the eyi- 
dence which proves the killing shows the excuse, ig 
not erroneous.—MILLER V. STATE, Ala., 19 South. Rep, 
37. 

40. CRIMINAL LAW—Homicide Resisting Arrest.—De- 
fendant cannot justify killing an officer who attempted 
to arrest him by showing that deceased failed to in- 
form him of the warrant, or of the intent to arrest,— 
APPLETON V. STATE, Ark., 338. W. Rep. 1066. 

41. CRIMINAL Law—Incest — Indictment.—An indiet- 
ment for incest, under section 22, ch. 149, Code, 1891, is 
not bad because it does{not state that the man charged 
knew the relationship of the woman to him.—SrTats y, 
PENNINGTON, W. Va., 238. E. Rep. 918. 

42, CRIMINAL Law—Indictment — Exception in Stat- 
ute.—An indictment charging a sale of liquor in Bell 
county, under a statute making its sale in that county 
an offense is not defective because it does not charge 
that such sale was made outside the corporate limits 
of Middlesborough, which, by a subsequent statute, 
was authorized to license the sale of liquor.—HOWaRD 
Vv. COMMONWEALTH, Ky., 8838. W. Rep. 1115. 

43. CRIMINAL Law—New Trial — Disqualification of 
Juror.—In acriminal case, it appeared that a juror, 
some eight years before the trial, had been confined in 
an insane asylum, and discharged as improved; that, 
after the jury was sworn, both the prosecuting attor- 
ney and judge advised defendant’s attorney that such 
juror had at onetime been considered a ‘‘little off,” 
etc., and that defendant made no objection to the 
juror. Ona motion fora new trial, defendant showed 
that he had no notice of the specific facts relating to 
the inquest, the confinement, and the discharge of 
such juror. On appeal, the record contained no evi- 
dence of the examination of the juror as to his quall- 
fication: Held,that the record disclosed no available 
error in the refusal of anew trial.—DOUTHITT V. STATE, 
Ind., 42 N. E. Rep. 907. 

44. CRIMINAL Law—Oral Instructions.—Under Prac: 
tice Act, § 52, declaring that no judge shall instruct the 
jury, in any case, unless the instructions are in writ- 
ing, it isreversible error for the court, ina murder 
case, after giving a written charge in which nothing 
was said as to the nature or extent of the punishment, 
to orally instruct the jury that, should they find de- 
fendant guilty, they must fix the penalty, which “may 
be death, or it may be imprisonment in the peniten- 
tiary for any period not less than fourteen years,” 
etc.—ELLIS V. PEOPLE, Ill., 42 N. E. Rep. 873. 

45. CRIMINAL Law—Perjury.—Where, in a prosecu- 
tion, there is a total failure of proof warranting a con- 
viction of the accused, a witness falsely denying hav- 
ing testified to certain facts before the grand jury, 
when questioned forthe purpose of impeaching his 
testimony, cannot be convicted of perjury, such denial 
being immaterial.—LEaK V. STATE, Ark., 33S. W. Rep. 
1067. 

46. CRIMINAL PRACTICE — Indictment—Description of 
Offense—Plural Used.—Under Burns’ Rev. St. 1804, § 
2089 (Rev. St. 1881, § 2002), making it a criminal offens¢ 
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for aman to associate ‘‘with females known or re- 
puted as prostitutes,” an indictment which charges a 
defendant with associating with one female known 
and reputed as a prostitute is sufficient.—JESSOP V. 
graTE, Ind., 42 N. E. Rep. 950. 

47. DEED—Delivery in Escrow.—Delivery ofa deed 
to the grantee, though purporting to bein escrow, is 
an absolute delivery thereof.—BAKER V. BAKER, II1., 42 
N. E. Rep. 867. 

48. DEED — Description.—A deed conveying the land 
south ofa ‘‘railway cut” conveys only the land south 
of the upper and outer edge of the cut.—NEWTON Vv. 
LOUISVILLE & N. R. Co., Ala., 19 South. Rep. 19. 

49. DOWER—Assignment before Admeasurement.—A 
consummate right of dower, although still unmeas- 
ured, is assignable; and, under the Code, the assignee 
may maintain an action in his own name for its ad- 
measurement.—DOBBERSTEIN V. MURPHY, Minn., 66N. 
W. Rep. 204. 

50. EQuITY PRACTICE—Ancillary Receiverships.—Re- 
ceivers of a Missouri corporation were appointed by 
the circuit court for the southern district of New York, 
atthe suitofa New York corporation. The same per- 
sons were appointed ancillary receivers by the circuit 
court in Missouri, where the principal part of the busi- 
ness of the corporation had been transacted ; the order 
for their appointment containing a direction to ap- 
point an agent in Missouri to receive service of process, 
notices, etc., With which the receivers complied. Sub- 
sequently, a creditor residing in Missouri applied to 
the circuit court there to determine the existence and 
amount of a claim against the insolvent corporation, 
arising out of transactions which took placein Mis- 
souri: Heldthat, although the New York court was 
the court of primary jurisdiction, and was the proper 
tribunal to pass upon the distribution of the fund in 
the receiver’s hands, the Missouri court would not dis- 
miss the creditor’s application, but would entertain 
it,at least so far as to determine the existence and 
amount of his claim, without requiring him to resort 
to a foreign jurisdiction to prove the same.—NEW 
YORK SECURITY & TRUST CO, V. EQUITABLE MORTGAGE 
0o., U.S. C. C. (Mo.), 71 Fed. Rep. 556. 

5l. EVIDENCE—Action against Surviving Husband on 
Wife’s Note.—In an action against a surviving hus- 
band, on his wife’s note, it is proper to admit, in evi- 
dence, the verbal promise of the husband, made after 
herdeath, to pay the note to be followed by further 
evidence thut he has appropriated her estate without 
administration.—LEIPIRD V. STOTLER, Iowa, 66N. W. 
Rep. 150. 

82. FEDERAL CoURTS — Depositions Taken in State 
Court.—Depositions taken to be used in an action ina 
State court, which has been discontinued, cannot be 
used in an action afterwards brought in a federal court 
between the same parties for the same cause of action, 
although the State practice allows depositions taken 
ina pending suit to be used in a renewed suit between 
thesame parties for the same cause.—SEELEY V. Kan- 
848 CITY STAR Co., U. 8. C. C. (Mo.), 71 Fed. Rep. 554. 

53. FRAUDS, STATUTE OF — Contract Relating to 
Land.—An action at law for recovery of rent undera 
Written lease cannot be defended by showing part per- 
formance of a subsequent verbal lease, which would, 
inequity, take the case out of the statute of frauds.— 
LEAVITT V. STERN, JI11., 42 N. E. Rep. 869. 

54. FRAUDULENT CONVEYANCES — Consideration.— 
Where a conveyance is partly voluntary, courts will, 
infavor of creditors, often set it aside, so far as it is 
without consideration, but let it stand as security for 
the consideration actually paid. But although, in this 
case, the contract between the father and son was more 
favorable to the latter than the former would have 
made with a stranger, the facts do not make a case for 
the application of this rule of partial interference, es- 
Pecially as there was no gross disparity between the 
Value of the land conveyed and the value of the serv- 
ices rendered.—LEQVE V. STOPPEL, Minn., 66 N. W. 
Rep. 208, 





55. FRAUDULENT CONVEYANCES — Insolvent Debtors. 
—An insolvent debtor may, by sale made in good faith, 
devote his entire property to the payment of one 
creditor, to the exclusion of the others.—GOETTER V. 
NORMAN, Ala., 19 South. Rep. 56. 

56. FRAUDULENT CONVEYANCES—Marriage as a Con- 


-sideration.— Marriage is a valuable consideration, suf- 


ficient to sustain a conveyance made with intent on 
the part of the grantor to defraud his creditors, unless 
knowledge on the part ofthe grantee of such fraudu- 
lent intent is alleged and proven.—STAaTE Vv. Os- 
BORNE, Ind., 42 N. E. Rep. 921. 

57. FRAUDULENT _CONVEYANCES—Valuable Considera- 
tion—Burden of Proof.—In a suit to set aside a convey- 
ance as in fraud of creditors, the burden of proving a 
valuable consideration is on the grantee, who may 
show the payment of money tothe grantor, payment 
of his debts to tbird persons, or the discharge of 
equitable liabilities. —MILLER V. ROWAN, Ala.,19South. 
Rep. 9. 

58. GUARANTY — Construction of Contract.—A guar- 
anty that a firm sball pay a corporation for all coal it 
may thereafter sell to such firm applies to sales of coal 
thereafter made to such firm through the receiver of 
the corporation, since the appointment of a receiver 
for property Ly a court of chancery does not transfer 
title to the property.—PHILADELPHIA & R. COAL & IRON 
Co. v. DauBE U. 8. C. C. (ILll.), 71 Fed. Rep. 583. 

59. HOMESTEAD — Mortgage—Building and Loan As- 
sociation.—As Const. art. 16, § 50, declares that no 
mortgage on the homestead shall be valid, except for 
the purchase money therefor or improvements made 
thereon, a mortgage thereon to secure a loan is in- 
valid, even though part of the money loaned was used 
in improving the property, and part was used to take 
up an outstanding vendor’s lien note held by the mort- 
gagee.—BUILDING & LOAN ASS8’N OF DAKOTA V. LOGAN, 
Tex., 338. W. Rep. 1088. 

60. HOMESTEAD — Selection.—Where one claiming a 
homestead exemption from a town lot so selects it as 
to almost surround the portion of the lot remaining, 
and shuts it off from any opening on a public street, to 
the great ioss of creditors, and without any corre- 
sponding benefit to bimself, such selection will be set 
aside as capricious and arbitrary.—SPARKS Vv. Day, 
Ark., 838. W. Rep. 1073. 

61. INJUNCTION—Surface Water — Drainage.—Injunc- 
tion will lie to restrain the wrongful maintenance of a 
drain, whereby an unusual amount of surface water is 
cast on plaintiff's premises, though defendant is fully 
responsible financially.—HOLMES V. CALHOUN COUNTY, 
Iowa, 66 N. W. Rep. 145. 

62. INSURANCE—Actions on Policy.—Where a policy 
taken out by the insured on his life, and payable to 
the wife, contains a provision that he may change the 
beneficiary therein at will, his admission in regard to 
a forfeiture of the policy for non-payment of pre- 
miums is admissible in evidencelagainst the wife, inan 
action thereon by her.—FIDELITY MoT. LIFE ASss’N V. 
WINN, Tenn., 335. W. Rep. 1045. 

63. INSURANCE — Appraisers.—Where a policy of fire 
insurance provides that, in case of loss anda failure 
of parties to agree on the amount thereof, appraisers 
shall be chosen, the insurer cannot demand an ap- 
praisal, and atthe same time deny its liability under 
the policy.—HICKERSON V. GERMAN-AMERICAN INS. CoO., 
Tenn., 33S. W. Rep. 1041. 

64. INSURANCE — Conditions—Mortgage.—A policy on 
personalty conditioned that it should be void if ‘‘the 
subject of insurance” be incumbered by a chattel mort- 
gage was not avoided by a chattel mortgage on one of 
the articles covered by the policy.—NORTH BRITISH & 
MERCANTILE INS. CO. V. FREEMAN, Tex., 338. W. Rep. 
1091. 

65. INSURANCE — Condition as to Additional Insur- 
ance.—A policy providing that it should be void if the 
insured had or should thereafter procure ‘‘any other 
insurance, whether valid or not,” was avoided 
by afterwards procuring another policy, which, by 
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reason of a similar clause therein, was void, and never 
attached.—WILSON Vv. 2ZTNA INS. CO., Tex., 33 S. W. 
Rep. 1085. 

66. INSURANCE—Conditions of Policy—Other Insur- 
ance.—Where a fire insurance policy provides that it 
shall be void if the assured contracts other insurance 
on the property without consent in writing indorsed 
on the policy by the company, and the assured pro- 
cures additional insurance without such indorsement, 
the policy is void.—O’LEARY V. MERCHANTS’ & BANK- 
ERs’ Mor. Ins. Co., Iowa, 66 N. W. Rep. 175. 

67. INTOXICATING LIQUORS—Local Option Law.—An 
indictment for violating the local: option law should 
allege that an order for election was duly made and 
published; that an election adopting the provisions of 
said law was held, in accordance with the laws of the 
State, within the district where the alleged offense was 
committed, and that the result was declared by the 
commissioners’ court.—STEWART V. STATE, Tex., 33 S. 
W. Rep. 1081. 

68. JUDGMENTS—Collateral Attack.—_When a collat- 
eral attack is made on the validity of judicial proceed- 
ings, the question whether the court whose order or 
judgment is attacked could, under any state of facts, 
have had jurisdiction, is always open to examination; 
but if it appears that such court had jurisdiction over 
the general subject-matter, and the question is whether 
it had the right to proceed in the particular case 
brought before it, such right being dependent upon 
the existence of certain facts, the court, by proceed- 
ing, adjudges that it has jurisdiction in the particular 
case, and thereby adjudges the existence of the neces- 
sary facts; and this adjudication, being within its 
power to make, is, when made, binding upon all par- 
ties, unless reversed in a proper and direct proceed- 
ing, and is not open to collateral attack.—GRAFF V. 
Louis, U. 8. C. OC. (Neb.), 71 Fed. Rep. 591. 

69. LIBEL—Privilege—Pleadings.—In a suit by an 
agent against his principal for an accounting and re- 
covery for services rendered, an allegation in the an- 
swer that plaintiff embezzled from defendant is priv- 
ileged.—ASH V. ZWIETUSCH, IIl., 42 N. E. Rep. 854. 


70. LIFE INSURANCE—Construction of Policy.—An ap- 
plication for life insurance stated that the death of as- 
sured by his own hand was arisk not assumed by the 
company, andthe policy declared that a claim there- 
under by death occurring two or more years after its 
date would be “incontestable, except for fraud” in 
procuring it: Held,that the company was liablein 
case of death by suicide occurring after two years 
from the date of the policy.—GOODWIN V. PROVIDENT 
Sav. LIFE AssuR. SOC. OF NEW YORK, Iowa, 66 N. W. 
Rep. 157. 

71. LIFE INSURANCE — Forfeiture—Waiver.—Though 
the insured had been notified that the premium on his 
policy was due on a certain date, or within 10 days 
thereafter, a circular, issued by the insurance com- 
pany and sent by one of its agent to the insured, recit- 
ing the liberality of the company in extending the 
time in which to pay premiums—30 days on tontine pol- 
icies and 10 days on all others—is admissible to prove 
waiver of a condition providing that the policy should 
become void ifthe premium was not paid when due, 
the insured being justified in believing that his policy, 
designated by the company as a “limited tontine,” was 
in fact a “‘tontine’—UNITED STATES LIFE INS. Co. v. 
Ross, Ill., 42 N. E. Rep. 859. 

72. LIFE INSURANCE—Semi-tontine Policy—Bill for 
Accounting.—The relation between the holder of a 
matured semi-tontine policy and the insurance com- 
pany is that of debtor and creditor merely, and in- 
volves no trust relation; and a policy holder who is 
dissatisfied with the amount of the surplus which is 
apportioned to him by the company, pursuant to the 
terms of the policy, cannot maintain a bill for ac- 
counting and discovery when there are no sufficient 
allegations of fraud.—EVERSON V. EQUITABLE LIFE 
ASSUR. SOC. OF THB UNITED STATES, U.S. C. C. of App., 
71 Fed. Rep. 570. 





73. LIMITATIONS OF ACTIONS—Running of Statute 
Limitations begin to run against an action to recover 
a balance alleged to be due from property turned oyer 
to defendant to secure him from liability as accommo. 
dation indorser for plaintiff, from the time plaintiff ig 
aware that defendant claims to have accounted in fujj 
therefor, and it is barred in five years, under Code, § 
2529, subd. 4.—WOLF Vv. WOLF, Iowa, 66 N. W. Rep. 170, 


74. MASTER AND SERVANT—Defective Car Coupling— 
Negligence.—In an action for personal injuries, it ap- 
peared that plaintiff was required to uncouple defend. 
ant’s train, and that, owing to a defective drawbar, his 
hand was mangled; that the conductor in charge, ag 
well as the one who turned the train over to him, knew 
of the defective car, but that plaintiff did not; that the 
car was apparently sound, and that the defect was not 
discernible by ordinary observation: Held, that 
plaintiff was not chargeable with negligence.—Louys. 
VILLE & N. R. Co. V. REAGAN, Tenn., 33S. W. Rep. 1050, 


75. MASTER AND SERVANT—Injury—Contributory Neg. 
ligence.—In an action to recover damages for the 
death of plaintiff's intestate, it appeared that decedent 
was 22 years old, and had been in defendant’s employ 
for six months as brakeman on a freight train; that 
near Columbia City defendant maintained a water 
plug so near its track that a person descending a pass. 
ing car on that side could not avoid it; that decedent 
was familiar with its location, and had passed ital 
most daily during his employment; that it was a part 
of his duty to gotothetop of his train while passing 
through a station; that after having passed through 
Columbia City he walked to the rear of a car, with his 
back to the plug, while within 200 feet of it, and with- 
out looking around to ascertain the attendant danger 
began to descend the car ladder, and was carried 
against the plug; that he had no orders to descend at 
that particular time, but attempted to do so of hisown 
volition: Held, tnat decedent was chargeable with 
negligence.—PENNSYLVANIA CoO. v. FINNEY, Ind., 2N, 
E. Rep. 816. 


76. MASTER AND SERVANT—Unsafe Place—Defects.— 
In an action by a servant for injuries due to the falling 
of the roof of acoal mine where he was working, evi- 
dence of the condition of the roof for a year priorto 
the injury, when connected with evidence of the exist 
ence of the same eondition until the injury, was admis 
sible to show notice.—ISLAND COAL Co. v. NEAL, Ind. 
42 N. E. Rep. 953. 

77. MORTGAGES—Foreclosure—Notice of Sale.—That 
the notice of a foreclosure sale, under decree of court, 
failed to name as defendants persons made parties de 
fendant after the commencement of the suit, the decree 
itself only naming the original parties, and requiring 
that they be named in the notice, does not invalidate 
the sale.—FIELD V. BROKAW, III., 42 N. E. Rep. 877. 

78. MORTGAGES—Foreclosure—Sale.—The rule as to 
sale of mortgaged premises under foreclosure, in the 
inverse order of alienation by the mortgagor, will not 
be strictly applied where it would work injustice to 
any of the parties in interest.—PHILADELPHIA MOR? 
GAGE & TRUST CO. Vv. NEEDHAM, U.S. C. CU. (Neb.), 7 
Fed. Rep. 597. 

79. MORTGAGE—Foreclosure Decree—Collateral At 
tack.—The validity of a decree of foreclosure cannot 
be collaterally attacked by showing that the affidavit 
upon which service by publication was made was de 
fective in that it did not allege that “‘upon diligent im 
quiry” the mortgagor’s “place of residence could not 
be ascertained,” where the decree recites that the 
mortgagor hud due notice of the suit, by publication, 
and that upon due inquiry his place of residence was 
unknown.—REEDY V. CAMFIELD, III., 42 N. E. Rep. 88. 

80. MORTGAGE BY WIFE TO SECURE HUSBAND'S DEBT. 
—A wife cannot mortgage her separate property tos 
cure her husband’s debt.—GIDDENS V. POWELL, Ala., 8 
South. Rep. 21. 

81. MUNICIPAL OFFICERS—Approval of Bonds—Mat- 
damus.—The superintendent of waterworks who is 
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pold his ‘office for one year” and give bond for the 
faithful performance of his duties is an officer of the 
city, though he is paid as city employees generally, 
and may be removed at the will of the board of public 
works; and he may, therefore, bring mandamus to com- 
pel the approval of his bond.—STATE Vv. SHANNON, Mo., 
338. W. Rep. 1137. 

92. NEGOTIABLE INSTRUMENT—Collateral Note—Pay. 
ment.—Where a note deposited by plaintiff with a 
pavk as collateral security for a debt of less amount 
was delivered by the bank to the maker thereof, in ex- 
change for another note, and the latter was taken in 
payment ofthe collateral note, the payment thereof 
operated also as payment of plaintiff's debt, and the 
bank was liable to plaintiff for the difference between 
the collateral note and the debt.—PosT v. UNION Nat. 
BaNK, Ill., 42 N. E. Rep. 976. 

8. NEGOTIABLE INSTRUMENT—Notes—Consideration. 
—The consideration for executing a note may move 
from another than the payee.—MOoORE v. HUBBARD, 
Ind., 42 N. E. Rep. 962. 

§. NEGOTIABLE INSTRUMENT—Notes—Provision for 
Attorney’s Fees.— Where notes provided for attorney’s 
fees in case of collection by attorney on default, the 
mere fact that attachments were sued out on such 
notes before maturity, there being no evidence as to 
the time of levy, on the ground that the maker was 
about to fraudulently dispose of his property, does not 
deprive the payee of the right to collect the fees in 
case of non-payment on maturity.—MUNN V. PLANTERS’ 
& MERCHANTS’ BANK, Ala., 19 South. Rep. 55. 


8. NUISANCE—Indictment.—An indictment for a nui- 
sance, where the facts stated constitute the offense 
charged, is not demurrable because it does not con- 
tainthe words ‘‘to the common nuisance of all good 
citizens of the commonwealth residing in the neigh- 
borhood, or passing by,” or any others of similar im- 
port.—COMMONWEALTH V. ENRIGHT, Ky., 33 S. W. Rep. 
ill. 

8. NUISANCE—Underdraining Cemetery into Stream. 
—The construction of a sewer by a cemetery associa- 
tion to underdrain ground used for burial purposes, 
and to discharge into a spring brook, will be enjoined 
atthe suit of the owners of farm lands on the stream, 
below, where it it shown that the effect would be to so 
pollute the water as to render it unfit for use either by 
human beings or stock.—BARRETT V. MT. GREENWOOD 
CEMETERY Ass’N, Ill., 42 N. E. Rep. 891. 

87, PARTNERSHIP — Power of Partner.—One partner 
has the same right to execute in the firm name a note 
in settlement of a claim arising out of the firm busi- 
ness as he would have to pay the amount due in cash 
out of the firm funds.—DICKSON V. DRYDEN, Iowa, 66 
N. W. Rep. 148. 

8%. PLEADING—Covenant of Warranty.—An allegation 
inacomplaint, that “there was and is a breach of the 
defendant’s contract of warranty aforesaid,” states a 
g00d cause of action, but defectively, and, unless ob- 
jected to by demurrer, the defect is waived.—MIZELL 
V. RUFFIN, N. Car., 23S. E. Rep. 927. 

8. PRINCIPAL AND SURETY—Foreclosure of Mortgage 
Security.—Where a surety pays the debt of his princi- 
pal, and, on foreclosure sale of a second mortgage, as- 
signed to him as collateral, purchases fora price in 
excess « f the debt, and does not pay such excess to the 
Principal he will be liable to judgment creditors of his 
Principal for such excess.—HOPKINS V. HEMM, IIl., 42 
N. E. Rep. 848. 

%. PRINCIPAL AND SURETY — Official Bond.—A city 
charter provided that no person should be eligible as 
Marshal who had not made a settlement with the 
city,and obtained a quietus: Held, that the sureties 
on the bond of a marshal were not released because, 
atthe time he qualified, he had not settled with the 
tity for collections made in his preceding term.—WADE 
Y. CITY OF MT. STERLING, Ky., 33 S. W. Rep. 1113. 

1. QUIETING TITLE — Parties.—An administrator is 
not a proper party to a suit to quiet title, the only con- 





troversy being what was included in the sale to a com- 
plainant from the administrator, where the proceeds 
of the sale were sufficient to pay intestate’s debts, as 
any part of intestate’s land not included in the sale 
descended to fher heirs.—BROMBERG V. YUKERS, Ala., 
19 South. Rep. 49. 

92. QUIETING TITLE — Re-enacting Statute.—Under 
Code Civ. Proc. § 2092, relative to actions to quiet title, 
one in possession claiming the fee cannot compel a 
suit to try title by one out of possession claiming only 
a remainder after a life estate conceded to plaintiff, 
without any further showing, the statute having, af- 
ter such construction thereof by the supreme court, 
been re-enacted without any substantial change.— 
NORTHCUTT V. EjGER, Mo., 338. W. Rep. 1125. 


93. RAILROAD COMPANIES—Contributory Negligence. 
—A railway company is not liable for the failure of its 
employees to discover a danger to which a person is 
exposed by his own negligence.—ST. Louis, 1. M. &8. 
Ry. Co. v. Ross, Ark., 33S. W. Rep. 1054. 


94. RAILROAD COMPANY — Contributory Negligence— 
Burden of Proof.—In an action for death of an intes- 
tate at a railroad crossing, it appeared that defendant 
operated a main track, running north and south, with 
parallel east and west side tracks about eight feet dis- 
tant; that intestate and a companion walked over the 
west track, and upon the main line, where they stood 
waiting for the train on the east track, going south, to 
pass, when a train backing south on the main track 
struck them and killed the intestate; that they were 
not jlooking jor listening for an approaching train: 
Held, that intestate was, as a matter of law, guilty of 
contributory negligence.—St. Louis, I. M. & 8. Ry. Co. 
Vv. MARTIN, Ark., 33 &. W. Rep. 1070. 


95. RAILROAD COMPANY—Fires — Negligénce.—Judg- 
ment against a railroad for a fire which started 68 feet 
from its track cannot be sustained, the only evidence 
that it was set by an engine being that it was discoy- 
ered 10 minutes after one passed that point, that a per- 
son passing that point a few minutes before the en- 
gine saw no fire, and that, a little distance beyond 
there, sparks were escaping from the engine; there be- 
ing positive and uncontradicted testimony that the 
spark arrester was the most approved in general use, 
and was in good condition and repair.—LAKE ERIE & 
W. Ry. Co. v. GOSSART, Ind., 42 N. E. Rep. 818. 


96. RAILROAD COMPANIES—Proof of Incorporation.— 
In a proceeding by a plaintiff claiming to be a railroad 
corporation, allegation and proof of a legislative char- 
ter, and of the performance of corporate acts and the 
exercise of corporate powers thereunder, are sufficient 
to establish, prima facie, its corporate existence.—EAsT 
St. L. &C. Ry. CO. V. BELLEVILLE City Ry. Co., Ill., 
42 N. E. Rep. 974. 

97. RAILROAD RECEIVERS—Liability for Negligence.— 
Receivers having the full possession, control and oper- 
ation of a railroad under the directions of acourt are 
alone liable for the negligence or wrongdoing of,their 
agents and employees inthe operation of the road,. *-d 
the railroad company itself is not liable to suit upon 
cause of action so arising. — CHAMBERLAIN Vv. NEW 
York, L. E. & W. R. Co., U. 8. 0. C. (Ohio), 71 Fed. 
Rep. 636. 

98. RECEIVERS—Repudiation of Executory Contracts. 
—A pledge or assignment by an electric light company 
as security for borrowed money, of revenues to be 
earned in the future, and paid monthly, under a con- 
tract for lighting the streets and public buildings of a 
city, is an executory contract, which the receivers of 
such company have the right, inthe interest of their 
trust, either to carry out or renounce, at their elec- 
tion; and the filing by them of a petition to enjoin the 
city from paying the money to the pledgees, is an elec- 
tion to renounce the contract.—UNITED ELECTRIC SE- 
CURITIES CO. V. LOUISIANA ELECTRIC LIGHT CO., La., 71 
Fed. Rep. 615. 

99. RES JuDICATA.—A corporation which assumes the 
defense of a patent infringement suit, brought agains 
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one who purchased the infringing articles from it, is 
estopped by the judgment to the same extent as if it 
had been a party.—EMPIRE STATE NAIL CoO. V. AMER- 
ICAN SOLID LEATHER BUTTON Co., U.S.C. C. (R. I.), 71 
Fed. Rep. 588. 

100. SALE — Fraud of Purchaser.—Whether repre- 
sentations as to his pecuniary circumstances, made by 
the purchaser to the seller of goods, at one time, in or- 
der to obtain credit, influenced the seller in makinga 
like sale to the same party at a subsequent time, isa 
question of fact; and in such case itis competent for 
the seller to testify that they did. But the fact is to be 
determined by the jury, in view of all the circum- 
stances; as, also, whether there was such fraud in the 
subsequent sale as to entitle the seller to recover the 
property, on the ground that the information given in 
the first instance was false.—GREVER V. TAYLOR, Ohio, 
42 N. E. Rep. 829. 

1. SALE—Interstate Commerce.—A sale in Alabama 
of books and abstract forms situated in Georgia, fol- 
lowed by delivery in Alabama, was a transaction of 
interstate commerce, subject to the regulation of con- 
gress.—CULBERSON Vv. AM. TRUST & BANKING CO., 
Ala., 19 South. Rep. 34. 

102. SALE OF LUMBER—Lien.—A vendor of personalty 
has no lien for the unpaid purchase money after part- 
ing with possession, but must look to the personal re- 
sponsibility of the vendee.—SLACK V. COLLINS, Ind., 42 
N. E. Rep. 910. 

103. SET-OFF AND COUNTERCLAIM.—In an action for 
lumber sold it appeared that defendant had paid fora 
lot of wagon tongues which had not been delivered, 
defendant never having directed plaintiff where to 
ship them, he being ready todo so atany time when 
requested: Held, that defendant was not entitled toa 
credit forthe money so paid.—OSGOOD V. GROSECLOSE, 
Ill.,42 N. E. Rep. 886. 

104. STATUTES — Amendment.—Act April, 1895, en- 
titled “‘An act to provide forthe collection of assess- 
ments by the local improvement districts in cities of 
the first class,” does not expressly amend any section 
of previous statutes, and whatever amendatory effect 
ithad onthem was by implication only: Held, that 
such act was notin conflict with Const. art. 5, § 23, 
providing that no law shall be revived, amended, or 
the provisions thereof extended or conferred by refer- 
ence to its title only, but so much thereof as is revived, 
amended, extended, or conferred shall be re-enacted 
and published at length.—CiTy OF LITTLE ROCK Vv. 
QUINDLEY, Ark., 33S. W. Rep. 1053. 

105. TAXATION — Manufacturer.—Under Code, § 816, 
providing that the average value of personal property 
held to increase the value thereof by manufacturing 
shall be listed for taxation, and that the value shall be 
estimated upon those materials only which enter into 
the manufactured product, the lessee of a creamery 
and its appliances is required to list for taxation the 
average value of the material used in making butter. 
—DEAN V. TOWN OF SOLON, Iowa, 66 N. W. Rep. 182. 


106. TAXATION—Sale.—That the purchaser at a tax 
sale, after receiving a deed tothe land, conveyed to 
the person who was county treasurer at the time of 
the tax sale, and who was deputy treasurer at the time 
of the conveyance to him, does not show fraud in the 
issuance of the tax deed.—SHELLEY V. SMITH, Iowa, 66 
N. W. Rep. 172. 


107. TAXATION — Special Assessment.—Where a land- 
owner files no objection to a special assessment on ac- 
count of irregularities inthe proceeding by which it 
was levied, he cannot, on application by the county 
treasurer for judgment of sale, urge such irregulari- 
ties.—KIRCEMAN V. PEOPLE, Ill., 42 N. E. Rep. 884. 


108. TELEGRAPH COMPANY — Delivery of Message.— 
When the agent of the company at the terminal office, 
instead of complying with arule ofthe company by 
demanding payment or guaranty fromthe sender of 
charges for delivery beyond the established free-de- 
livery limits, decides to have the message delivered, 





and trusts to voluntary compensation by the addr 

‘he is bound to act without unnecessary delay, and de. 
liver it with reasonable promptness.—WHITTEMORE y, 
WESTERN UNION TEL. Co.3U. 8. C. C. (Kan.), 71 Fed, 
Rep. 651. 

109. TELEGRAPH COMPANIES — Error in Message.—4 
telegraph company sent an offerto buy cotton at 75 
as an offer to buy at 8 1-2 cents per pound. The 
addressee, before discovering the error, purchased at 
7 9-16 and71-2 cents per pound: Held, that the com. 
pany was only liable tothe addressee for nominaj 
damages for breach of contract to correctly transmit 
the message, since by selling to the sender at the price 
actually offered he would have lost nothing.—WEsrgRy 
UNION TEL. Co. Vv. AUBREY, Ark., 33S. W. Rep. 1063, 


110. TRIAL —Impeaching Witness.—An impeaching 
witness cannot himself be impeached by showing that 
the statements of others, on which he testified that 
his knowiedge of the reputation of the impeached per. 
son was based, were never made by them.—Browgg 
v. REAM, Ind., 42 N. E. Rep. 824. 


111. Trust — Resulting Trust—Construction of Deed. 
—A deed reciting that the parties of the first part, in 
consideration of $1,050, ‘five hundred of said sum the 
said parties of the first part give to their daughter, 0, 
wife of the said J,” party of the second part, and the 
other $550to them in hand paid, have granted, ete., 
unto the said J certain described land, does not create 
a resulting trust in favorof the grantee’s wife,0- 
MORRIS V. CLARE, Mo., 33 8S. W. Rep. 1123. 


112. VENDOR AND VENDEE—Landlord’s Lien.—Where 
a vendee, as part of the purchase price of land, agreed 
to pay a debt of the vendor, and, at his request, gaye 
his note therefor to the creditor, reciting that it was 
for rent of the land, the creditor had not a landlord's 
lien on crops raised on the land by the vendee for its 
payment, it appearing that the recital that the note 
was for rent was untrue in fact.—SMITH V. MABERRY, 
Ark., 338. W. Rep. 1068. 

113. WATERS — Accretions — Purchasers of Public 
Lands.—Where lands abutting on a river have been 
surveyed by the United States government in the 
usual manner, so that the lands fronting on the river 
are divided into 40-acre tracts or fractional lots, each 
purchaser of alot ortract becomes a riparian owner 
of so much of thethen river front as is included within 
the side boundary lines of his tract or lot, running to 
the river, and any accretions upon the river front be 
tween such lines belong to such purchaser, and are not 
requiréd to be apportioned among the other riparian 
owners of adjacent tracts.—SMITH Vv. JOHNSON, Neb., 7 
Fed. Rep. 647. 

114. WATERS AND WATER CourRSsES — Injunction.—In 
an action by a mill owner against the owner of another 
mill, situated lower down onthe same stream, to el 
join defendant from maintaining his dam at sucha 
height as to damage plaintiff’s property by backwater, 
where plaintiff does not show by a preponderance of 
the evidence that defendant’s dam, as constructed at 
the time ofthe trial, interfered with plaintiff's legal 
rights, he is not entitled to an injunction.—MATTHEWS 
v. METCALF, Iowa, 66 N. W. Rep. 189. 

115. WILL—Devise.—Where land was conveyed to al 
incorporated academy, andthe grantor died before the 
dissolution of the corporation, the devisee of all the 
grantor’s estate acquired no interest in said land by 
virtue of the will.—TRUSTEES OF PRESBYTERIAN CHURCE 
OF PARIS V. VENABLE, IIl., 42 N. E, Rep. 836. 

116. WILL — Estate of Decedent — Sale by Legateé.— 
Where a legatee under a will sells his interest in the 
estate, in advance ofits settlement, the proceeds re 
ceived by him do not become assets of the estate, Dor 
subject to the payment of its debts or expenses. The 
thing sold being merely a right to participate in the 
effects of the estate, itstransfer inno manner preju- 
dices the rights of creditors, and the money received 
therefor is impressed with no trust in their favor— 
RISTINE V. KURTZ, Iowa, 66 N. W. Rep. 185. 





